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INTRODUCTION

For the third time in four years, the Environmentglpeals Board (“EAB” or the
“Board”) has been petitioned to review challengeait permits issued by Region 10 of the U.S.
Environmental Protection Agency (“EPA”) for expltoey drilling on federal oil and gas leases
in the Outer Continental Shelf (*OCS”) off the NorSlope of Alaska. In this consolidated
proceeding, Petitioners, Center for Biological Dsity (“CBD”) (OCS Appeal No. 10-01),
Earthjusticé (OCS Appeal No. 10-02), and Alaska Eskimo Whal®mmmission and Inupiat
Community of the Artic Slope (“AEWC”) (OCS AppealoN. 10-03 and 10-12) (Earthjustice,
CBD, and AEWC are referred to collectively as “Retiers”), challenge Region 10’s decisions
to issue major source Prevention of SignificanteDetation (“PSD”) permits to Shell Gulf of
Mexico Inc. (“SGOMI”) for exploratory operations deases in the Chukchi Sea issued on
March 31, 2010 (R100CS/PSD-AK-2010-01, “Chukchir®éi), and to Shell Offshore Inc.
(“SOI") for exploratory operations on leases in tBeaufort Sea issued on April 9, 2010

(R100CS/PSD-AK-09-10, “Beaufort Permit®).

! Earthjustice represents Natural Resources Defengacil, Native Village of Point Hope, Resisting
Environmental Destruction on Indigenous Lands (RBDQAlaska Wilderness League, Audubon
Alaska, Center for Biological Diversity, Northerdagka Environmental Center, Ocean Conservancy,
Oceana, Pacific Environment, and Sierra Club.

% Both SGOMI and SOl indirectly are wholly-owned sidiaries of Shell Oil Company. Declaration of
Peter E. Slaiby, April 2, 2010 at § 2 (“Slaiby D8c(Attachment A). When referring to SGOMI and SO
collectively, this brief will refer to them as “Shé

For the Board's convenience, Shell is attaching 8faiby’s Declaration, which summarizes Shell’s
permitting history. Mr. Slaiby’s declaration wa®piously provided to the Board as an attachmeat to
letter from Shell's counsel, Crowell & Moring LLEy Ms. Eurika Durr dated April 2, 2010, and as an
attachment to Shell’'s Urgent Request for Leaveai€@pate and Motion for Expedited and Combined
Review, dated May 5, 2010.

Shell is also attaching the Supplemental DeclamatfdPeter E. Slaiby, April 14, 2010 (“Supp. Slaiby
Decl.”) (Attachment B) which provides additionafanmation relevant to the permits and was previpusl
submitted to the Board in a letter from Shell'smsel on April 14, 2010, and was also attachedéo th
Shell’'s Urgent Request for Leave to Participate ldiation for Expedited and Combined Review.



These permits are the first PSD permits issued P4 Buthorizing activities in the OCS
beyond 25 miles of a state’s seaward boundary.suk$, these permits have been subjected to
especially rigorous scrutiny by Region 10 to enshiell’'s operations are properly permitted and
will comply with all applicable Clean Air Act (“CAAor the “Act”) requirements. For example,
Region 10 has required highly conservative air igguampact modeling, using assumptions
about meteorology and source configuration thatexteeme in their stringency. The Region
made numerous requests to Shell for more informatwovided comments and revisions to
Shell's modeling, provided multiple and lengthy paltomment periods, and, in the case of the
lead Chukchi Permit, issued an entirely re-scraéidiand re-proposed draft permit, addressing
issues raised by Petitioners’ and others commentshe original draft permit and in many
respects tightening permit terms and conditon$hus, these permits ensure that even under
highly conservative “worst case” assumptions, Sh@ltojects will comply with the applicable
National Ambient Air Quality Standards (“NAAQS”) drPSD increments. In response to the
extensive comments submitted by the public on petimits, Region 10 prepared well-reasoned
and thoughtful Responses to Comments, explainirdgtail its positions on the issues raised by
commenters.

Petitioners now challenge Region 10’s decisionsgae these permits, claiming error on

issues related to Region 10’s identification of épplicable legal requirements, interpretation of

3 Changes that made the re-proposed Chukchi permné stongent included “substantial reductions of
particulate matter emissions (from 184 tons per yipag) to 52 tpy for fine particulate matter) aswlfur
dioxide (from 181 tpy to less than 2 tpy) as coregéo the August 2009 proposed permit;” a
requirement for “the use ultra-low sulfur diesetffin all vessels in the associated fleet when such
vessel is within 25 miles of the Discoverer andBigcoverer is operating as an OCS source . . .
.[decreasing] emissions of SO2 from 181 tpy to thas 3 tpy;” a requirement for “oxidation cataf/sn
the compressor diesel engines on the Discovelandad Tier 3 engines), which reduces emissions of
particulate matter, VOC, and CO;” and “tighter riesions on the waste throughput limit for the
incinerator on the Discoverer, which are tied @ tise of the Discoverer's HPU engines, resultingnin
overall reduction of emissions from the incineratod the HPU engines as compared to the August 2009
proposed permit.” Chukchi Statement of Basis &t 4-



applicable law, and technical expertise. All od4h arguments either constitute impermissible
and untimely collateral challenges to EPA rulemgkinor simply reflect Petitioners’
disagreement with technical judgments that RegiOrrelasonably made and fully explained.
Putting aside the significant procedural flaws eveyal of these arguments, Petitioners’
arguments are unpersuasive and fail to show edllear error or an exercise of discretion calling
for Board review in the Region’s decisions to istheBeaufort and Chukchi Permits.

As this Response demonstrates, Region 10 carefolhsidered the issues raised by
Petitioners and has provided well-reasoned exptamatfor its decisions. Region 10’s
permitting decisions properly apply the applicdble and are supported by a substantial factual

record. The Board should therefore deny the Basti

FACTUAL AND PROCEDURAL BACKGROUND

The permits at issue in this case represent Shhird permitting effort for exploration
activities in the OCS off of the North Slope of 8ka. SOI and SGOMI successfully bid for
OCS leases in the Beaufort and Chukchi Seas ie Isales held between 2005 and 2008 and
paid the United States a total of $2.2 billion tloe right to explore these leases. Slaiby Decl. at
9 10. Shell has conducted preliminary exploratxipvities, including seismic exploration, on
the leases. The next step in Shell's explorati@ym@mm is to drill exploratory wells. Over the
past four years, Shell has engaged with numeraleydé and state agencies, seeking to obtain
the requisite approvals to begin an exploratorifilgi program. Id. at { 8-10, 16. Originally,
Shell focused on an exploration program in the Baasea, but in 2009 it redirected its efforts
to seek permits for activities in both the Beauféetn and the Chukchi Selal. at  8-9.

Prior Permits SOI began its efforts to obtain an air permitdaploratory operations in

the Beaufort Sea in 2006. At that time, Regiorad@ised SOI to seek minor source permits for



its proposed operations (at the time including timil ships which were permitted separately,
the Frontier Discoverey the drill ship Shell will use in its current egphtion activities, and the
Kulluk). Those permits were challenged and upheld by Board on all but one issue — the
Region’s definition of stationary source for purpe®f determining whether the project should
be permitted as a major or minor sourde. re Shell Offshore, Inc., Kulluk Drilling Unit an
Frontier Discoverer Drilling Unif OCS Appeal Nos. 07-01 & 07-02, slip op. at 5,(E®B,
Sept. 14, 2007) Kulluk I"). SOI and EPA addressed that issue on remandl,Region 10
issued a revised pernfitProject opponents once again challenged theaw@yisrmit, but before
proceedings on that permit could be completed, &@dcused its exploration planning and
withdrew the permit. Slaiby Decl. at § 9.

In 2009 SOI and SGOMI began parallel paths to geknits for exploratory activities
on their respective leases (SOI in Camden Bay-BeaGiea, and SGOMI in the Chukchi Sea).
SeeSlaiby Decl. at I 10-11; Supp. Slaiby Decl. at-¥. 4SOl and SGOMI submitted one-year
exploration plans to the Minerals Management Ser¢t¢AIMS”), identifying a total of seven
potential well sites (five sites in the Chukchi $eal two in the Beaufort Sed)The exploration
plans allow SOI and SGOMI to drill on availableesitin either sea. MMS approved the
exploration plans on October 16, 2009 (Camden Bakie Beaufort Sea) and December 7, 2009

(Chukchi Sea). The Ninth Circuit granted expeditediew to appeals challenging MMS’s

* On remand Shell chose to move forward with pemngjtfor only one vessel, théulluk.

® MMS maintains an online public reading room wittyldocuments relevant to Shell’s exploration

plans. Those reading rooms include Shell’'s ExpionaPlans, key amendments, correspondence with the
agency, and MMS’s Environmental Assessments andiriis of No Significant ImpactSee
http://mww.mms.gov/alaska/ref/ProjectHistory/ShBIF/BF.HTM (Beaufort Sea-Camden Bay);
http:/mww.mms.gov/alaska/ref/ProjectHistory/2009iukchi_Shell/Chukchi_2009.HTM (Chukchi Sea).



approvals and issued a decision on May 13, 201iplding MMS'’s approval§. Native Village
of Point Hope v. SalazaNos. 09-73942t al (9th Cir. May 13, 2010).

Application for Current Permitsin support of the exploration plans in the Beauénd

Chukchi Seas, Shell began a new air permittingreff@his time, Region 10 advised Shell to
seek PSD permits for exploratory activities as magurces, which Shell did. Slaiby Decl. at
9. The PSD requirements for OCS sources are divigk® two geographical zones. Sources
within 25 miles of a state’s seaward boundary algext to the same requirements as would be
imposed on stationary sources in the Correspondimghore Area. 42 U.S.C. § 7627; 40 C.F.R.
§ 55.3(b)’ Sources beyond 25 miles of a state’s seaward dawynare subject to the New
Source Performance Standards in 40 C.F.R. Patb@g PSD program in 40 C.F.R. § 52.21, if
applicable; to standards promulgated under Sedtidhof the Clean Air Act, if applicable; and
to the operating permit program under Title V,pplcable. See40 C.F.R. 88 55.13(a), (c), (d),
(e), and (f)(2); Statement of Basis For ProposedeOwontinental Shelf Prevention of
Deterioration Permit No. R100CS/PSD-AK-09-01 (“ChhkStatement of Basis” or “Chukchi
SOB") at 16.

SGOMI’s leases in the Chukchi Sea are exclusivelyonhd 25 miles of Alaska’s seaward
boundary. Chukchi SOB at 3-4. SOI's leases inBbaufort Sea straddle the boundary — some
are beyond 25 miles and some are within 25 milesladka’s seaward boundary. Statement of

Basis For Proposed Outer Continental Shelf Prewentof Deterioration Permit No.

® Shell has diligently engaged with all agenciesifrwhich approvals are required for the 2010 dgilin
season. On May 27, 2010, the President announsesp&nsion of further MMS approvals for Shell's
planned exploration drilling in both seas, whicti ywieclude further activities in 2010. As a restils
unclear when these additional approvals from MM®& atiher federal agencies will be issued.

" EPA recently updated its OCS regulations at 40FC.§ 55.14, identifying the Corresponding Onshore
Area requirements for Alaska by incorporating aggilie elements of the Alaska Administrative Code.
See75 Fed. Reg. 3387 (Jan. 21, 2010).



R100CS/PSD-AK-2010-01 (“Beaufort Statement of Basis “Beaufort SOB”) at 10.
However, because Alaska has incorporated by referBfA’'s PSD permitting program into the
Corresponding Onshore Area requirements, the diffes between the two permitting regimes
applied in the Beaufort Permit are minor, and tB®Requirements are substantially identical in
Alaska and federal regulation§eel8 AAC § 50.306(b) (noting that the federal PSDgpamn
was incorporated by reference into the Alaska Adstiative Code at 18 AAC § 50.040) with
certain changes). Thus, regardless of whethebibeovereris permitted as an OCS source for
work within 25 miles of the state’s seaward bougdéBeaufort) or beyond that distance
(Chukchi), the PSD provisions in 40 C.F.R. 8§ 521 generally apply.

Because they are permitted as major sources, Shaflerations are subject to the
stationary source requirements in 40 C.F.R. 8§ 52r2luding control technology review, source
impacts analysis, ambient air quality analysis, additional impact analys&s.At several key
points in its PSD reviews, Region 10 required tke of conservative data and assumptions.
First, without background ambient air quality datam offshore locations, EPA used data from
onshore monitors, which reflect pollutant sourdest tlo not exist offshore. Second, due to the
lack of offshore meteorological data, Region 10umexyl Shell to use a highly conservative
screening model that assumes worst-case conditibimsally, even though public access to the
drill sites is limited at best, Region 10 requiftkell to demonstrate compliance with ambient air
quality standards and PSD increment immediatelsicaajt to thé-rontier Discovereri.e., at the
vessel rail line. These conservative assumptiodsdata resulted in extremely stringent permit

conditions.

8 Region 10 has issued permits for Biecovereras a “portable” source under 40 C.F.R. § 52.21(i).
Under that provision thBiscoverermust be permitted initially as if it were a perraahstationary
source.



Background Ambient Air Quality DataThe Arctic, marine location of Shell’'s operason

presents special challenges in gathering apprepdata for the required air quality analyses.
Most notably Shell cannot obtain meteorologicaladahd background ambient concentration
data at its proposed drill sites until a permarggnicture is erected (ice conditions make annual
data collection by buoy impractical). Respons€&€tmmments For Proposed Outer Continental
Shelf Prevention of Deterioration Permit No. R10QE€SD-AK-09-01 (“Chukchi Response to
Comments” or “Chukchi RTC”) at 78. Neverthelesselbhas taken appropriate steps to provide
the most accurate possible data for modeling thangpacts of its operations. Through a
contractor Shell has undertaken onshore monitooingmbient air concentrations at stations
located on Alaska’s North Slope at Wainwright, Deade, and Badami. Region 10 agrees that
the data these stations have collected provideeteasve measures of the ambient air quality at
the drill sites in the Chukchi and Beaufort Seasalbise the stations pick up local, onshore
sources of air pollution that do not exist at thecmmore remote offshore drill sites. Chukchi
RTC at 99. Thus, the background concentrationd uséhe modeling of ambient air impacts at
the drill sites are highly conservative becausg theuld include levels of air pollution that are
higher than actually exist at the sites. Shelldlas reviewed available data from other onshore
monitoring stations and incorporated that inform@tas appropriate into its modeling.

Meteorological Data In conducting its modeling of air impacts, Shedled the ISC3-

PRIME screening model. This was necessary begapsesentative marine meteorological data
do not exist and cannot be acquired until a permiasteucture is erected in the Arctic Segee
Chukchi RTC at 78, 115-117, 119; Response to CortsnEar Proposed Outer Continental
Shelf Prevention of Deterioration Permit No. R10QRSD-AK-2010-01 at 44-45 (“Beaufort

Response to Comments” or “Beaufort RTC”). This eloglelded highly conservative results



because its predictions of ambient pollutant cotraéions were based on assumed worst-case
meteorological conditions and worst-case cumulativeacts of emissions from thgiscoverer
and emissions from its associated vessels. Thaigeg impact of using the ISC3-PRIME
model was to impose more severe constraints onsems from Shell's operations than would
have been necessary with models that Shell cowe hsed had meteorological data been
available. Chukchi SOB at 97; Chukchi RTC at 118-T“EPA believes the screening model
predictions supporting this permit action are covettve and are highly likely to over predict
rather than under predict the maximum concentratigract. EPA believes this approach to the
modeling is appropriate, where, as in this cade;specific meteorology and more location-
specific monitoring data is not available.”); BeatifRTC at 45 (incorporating same response

from Chukchi RTC).

Point of Compliance Finally, Region 10 required Shell to model airality impacts
immediately adjacent to tHaiscovereron the theory that “ambient air” begins at theeedfjthe
drill ship, even though thB®iscovererwill operate in remote locations in the Arctic atiht,
when the drill ship is anchored and ready to ditgl,anchor array will extend for a minimum of
approximately 1,000 feet in every direction, anggdoly much farther, effectively precluding
access by the public to the area immediately adjamethe drill ship. Chukchi SOB at 9.
This highly conservative “ambient air” assumptiarhich precludes consideration of dispersion
of emissions from sources on board Bhiscovererand instead hypothetically concentrates them
at a point immediately adjacent to tlRescoverer resulted in further severe constraints on

Shell's allowable emissions, making both the Chulaid the Beaufort Permits significantly

° Additionally, the Coast Guard has establishedrpteary safety exclusion zone around Eligcoverer
barring public access while it is on drill sitesidg the 2010 season. 33 C.F.R. § 147.T001; 75 Red.
18404 (Apr. 12, 2010). Shell intends to seek srckxclusion zone for each season it will operate.



more conservative than the typical PSD permit halustrial facilities where air quality impacts
are evaluated “at the fence line” some distance fitee emissions source.

Chukchi Permit SGOMI submitted a PSD application for operatiomthe Chukchi Sea,

the lead permit of the two, on December 11, 2068gion 10 required extensive follow-up
information before it determined on July 31, 200@&tt SGOMI had submitted a complete
application. Region 10 issued its first proposeaftdoermit and Statement of Basis for public
comment on August 20, 2009, with a public commeatiqal originally scheduled to end
October 5. At Petitioners’ request, Region 10 edésl the public comment period through
October 20, 2009. Ultimately, Region 10 concludleat the issues raised during the public
comment necessitated issuing a re-proposed permproving upon the proposed permit and
Statement of Basis it had previously issued. Redid issued its second proposed draft permit
and Statement of Basis for public comment on Jan8a2010, with a public comment period
extending through February 17, 2010. During thedd® public comment period, Region 10
conducted a public information teleconference obré&ary 10 and a public hearing on February
16 in Barrow, Alaska, with teleconference facibtifor participants in Wainwright, Point Hope,
Point Lay, and Atgasuk. Chukchi RTC at 1. Redl@ncollected substantial oral and written
public comments, analyzed those comments, and mdsgdoin the Chukchi Response to
Comments issued concurrently with the final pernsgsued some 42 days later, on March 31,
2010.

Beaufort Permit SOI's permitting effort for activities in the Befort Sea followed

SGOMI’s efforts and, as a result, the Beaufort Rewas closely modeled on the lead Chukchi
Permit. As with SGOMI’'s Chukchi permit applicaticat Region 10’s suggestion, SOI sought a

PSD permit. SOI submitted its application on Seyiiter 20, 2009. SOI engaged in extensive



dialogue with Region 10 regarding the permit, ahinately submitted a revised application on
January 18, 2010, which the Region determined todmeplete on February 11, 2010. Region
10 issued a draft permit and Statement of Basipdibtic comment on February 17, with public
comment through March 22. During the 30-day pubbonment period, Region 10 held three
public hearings in Kaktovik, Nuigsut, and Barrowndacollected oral and written public
comments. Beaufort RTC at 6. On April 19, Redlénissued the final Beaufort Permit and a
Response to Comments. In addition to providingasse responses to many comments, for
similar comments received on both permits, the BealResponse to Comments incorporated
by reference Region 10’s Response to Comments tteingent of Basis for the Chukchi Permit.

SeeBeaufort RTC at #°

STANDARD OF REVIEW

EAB must deny these Petitions for Review unlesstbitioners can demonstrate that the
permitting authority’s decision to issue the perinvolved (1) a “finding of fact or conclusion of
law which is clearly erroneous” or (2) an “exercieé discretion or an important policy
consideration which the Environmental Appeals Boafwuld, in its discretion, review.”
40 C.F.R. 88 124.19(a)(1) and (a)(8geln re Dominion Energy Brayton Point, LLCPSD
Appeal No. 09-01, slip op. at 2 (EAB, May 13, 2009re Prairie State Generating CaPSD
Appeal No. 05-05, slip op. at 13 (EAB, Aug. 24, gD0

The preamble to Part 124 makes clear that the Bsiaodld exercise its powers of review
“only sparingly” and that “most permit conditionsaild be finally determined at the Regional

level.” 45 Fed. Reg. 33,290, 33,412 (May 19, 1980he Board itself has repeatedly held that

% Where the Chukchi Response to Comments providesra complete explanation of Region 10’s
position, this Response will cite exclusively tattlocument.
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agency policy favors final adjudication of mostipés at the Regional levelDominion Energy
Brayton Point, LLCslip op. at 9;Prairie State Generating Cpslip op. at 13jn re City of
Attleboro, MA Wastewater Treatment PlaNiPDES Appeal No. 08-08, slip op. at 10 (EAB,
Sept. 15, 2009).

In addition, a petitioner fails to meet its burdey merely repeating the objections it
made during the comment period. Instead, theipedit must “both state the objections to the
permit that are being raised and explain why thengiedecision maker’s previous response to
those objections . . . is clearly erroneous or wtle® warrants review.” Prairie State
Generating Cq slip op. at 13in re Core Energy, LLCUIC Appeal No. 07-02, slip op. at 6
(EAB, Dec. 19, 2007). The burden of demonstratimgt review is warranted rests with the
petitioner challenging the permit decisioBominion Energy Brayton Point, LLG]ip op. at 2;
Prairie State Generating Cpslip op. at 13.

Finally, “a petitioner seeking review of issuestthee technical in nature bears a heavy
burden because the Board generally gives subdtdefierence to the permit issuer on questions
of technical judgment.”City of Attleboro slip op. at 11Kulluk 1, slip op. at 57in re City of
Moscow, ldahp10 E.A.D. 135, 142 (EAB 2001lm re Town of Ashland Wastewater Treatment
Facility, 9 E.A.D. 661, 667 (EAB 2001). When presentedwaichnical issues in a petition, the
EAB determines whether the record demonstrates“thatRegion duly considered the issues
raised in the comments and if the approach ultiipatelected by the Region is rational in light
of all the information in the record.In re Peabody W. Coal Cal2 E.A.D. 22, 34 (EAB 2005).

If the EAB determines that the Region gave due idenation to comments received and adopted
an approach in the final permit decision that t®oreal and supportable, the EAB typically gives

deference to the Region’s positioldl.; City of Moscow10 E.A.D. at 142.

11



SUMMARY OF ARGUMENT

Region 10 conducted a rigorous and exhaustive pmmireview of Shell’'s projects
prior to issuing the Chukchi and Beaufort PermitRegion 10 carefully analyzed Shell’'s
proposed operations using conservative assumpéndseasonably applied the applicable law
and the Region’s technical expertise to ensure $hafl's permitted operations would comply
with all applicable requirements.

Petitioners now challenge Region 10’s decisionisgae these permits, claiming error on
seven general issues, all of which either constitimpermissible and untimely collateral
challenges to EPA rulemakings or simply reflect Betitioners’ disagreement with technical
judgments that Region 10 reasonably made and éultyained.

First, CBD and AEWC argue that Region 10 shouldehapplied Best Available Control
Technology (“BACT”) to theDiscovererto control its carbon dioxide (“CQ) emissions. In so
doing, they directly challenge the Agency’s finaRéconsideration of Interpretation of
Regulations that Determine Pollutants Covered BaglAir Act Permitting Programs,” 75 Fed.
Reg. 17004 (April 2, 2010) (“Reconsideration Rul&ng’).* That Region 10 acted in
compliance with the Reconsideration Rulemaking sleni is undisputed. CBD and AEWC
challenge the underlying nationally-applicable Aggendecision. The Clean Air Act,

longstanding Board precedent, and the appeal puoesdn Part 124 make clear that such

1 Shell will refer to EPA’s reconsideration of tmgarpretive Johnson Memorandum, which was
conducted pursuant to notice and comment, as teediisideration Rulemaking.” EPA takes the
position that the “reconsideration process” wagmérpretive rulemaking, under the Administrative
Procedure Act, rather than a substantive rulematgect to notice and comment rulemaking
requirements under the Administrative Procedure(AB¥A) or the Clean Air Act.SeeResponse to
Comments on Reconsideration at 9 (“the Memo qgealifis an interpretive rule under the APAs8e
alsoU.S. EPA, “Prevention of Significant Deteriorati(f?’SD): Reconsideration of Interpretation of
Regulations that Determine Pollutants Covered byRéderal PSD Permit Program, 74 Fed. Reg. 51535,
51548 (Oct. 7, 2009). (“In the case of this readerstion process, public notice and comment was no
required under the APA or CAA, but rather was veduity conducted in accordance with the February
17, 2009 letter granting reconsideration.”).
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challenges are not justiciable before the Boardentf the Board had jurisdiction, Petitioners
have not demonstrated that the Region erred inlgdimg that CQ is not currently “subject to
regulation” under the Clean Air Act.

Second, AEWC argues that Region 10’s determinatioais(i) theDiscovereris an OCS
source only when it is stabilized and ready tol éila drill site, and thus that its propulsion
engine is not part of the OCS source and thath{@)associated vessels (project-related vessels
that operate within 25 miles of the OCS source)nartepart of the OCS source, are inconsistent
with the regulatory and statutory definitions o# tlOCS source.” AEWC'’s arguments regarding
the alleged misapplication of the regulatory dédom of OCS source rely on an interpretation of
the regulation that renders two of the three elémehthe regulatory definition meaningless and
should therefore be rejected. Its arguments raggrthe regulatory interpretation of the
statutory definition are improperly venued becathgeClean Air Act requires such challenges to
be brought in the D.C. Circuit and are also preetuly a D.C. Circuit decision upholding the
OCS regulations, specifically as related to thexatment of emissions from vessels associated
with an OCS source.

Third, Earthjustice argues that, even though tise@ated vessels are not part of the OCS
source, because their emissions are consideredctdamissions” from the OCS source the
emissionsare subject to BACT, thus rendering the associatssels subject to BACT. This
novel theory would turn PSD permitting on its hefad,the first time subjecting sources to PSD
review that do not by their nature qualify as stadiry sources (or, in the offshore context, “OCS
sources”). There is no indication that either Gesg or EPA intended such a result in amending
the Clean Air Act to address OCS activities andmulgating the OCS regulations. Region 10

correctly interpreted the OCS regulatory regimejcihtakes associated vessel emissions into
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account in determining the OCS source’s “potertbadmit” (and thus whether t@CS source
has emissions of sufficient quantity to be subfed®SD review) and its air quality impacts, but
does not actually subject non-OCS source vessigdstHe associated vessels in Shell’s projects,
to BACT or any other substantive PSD requirement.

Fourth, AEWC argues that Region 10 erred in makimge technical determinations
regarding particulate matter emissions. It arghes$ the Region should have (i) required four
months of “collocated” sampling data, (ii) analyzstondary PMs impacts, and (iii) separately
analyzed PMs and PM, for purposes of the BACT analysis. For none ektharguments does
AEWC establish that Region 10’s technical judgmentse clearly erroneous. The Region
provided well-reasoned explanations for its deasion each issue, based upon its technical
expertise. The Board should accordingly defehtoRegion 10’s technical determinations.

Fifth, AEWC argues that Region 10 erred in detemgnthat it is sufficient for the
permits to comply with the standards in effectrs time of issuance, arguing that Region 10
should have required Shell to demonstrate compdianth standards that would be effective at
some future date (including the short-term nitrodexide (“NG,”) NAAQS and PSD review of
CO, impacts). Region 10 properly limited its pernmigtieffort to standards in effect when the
permit was issued, rather than opening the doantizipatory permitting.

Sixth, AEWC argues that Region 10 should have ohetu air emissions from
hypothetical emergency situations, such as respmonae oil spill, in the OCS source’s potential
to emit. The tragic events in the Gulf of Mexicotwithstanding, oil spills remain rare events
and certainly are not a “routine” part of Shell'stiaipated operations. Petitioners’ argument

would open the PSD permitting process up to anessdlist of contingencies. Region 10
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properly excluded such hypothetical emergency eariss§rom the potential-to-emit calculation,
reserving its enforcement discretion to addresh saaissions, should they occur.

Finally, AEWC claims that Region 10 erred by noguiging an environmental justice
analysis. However, Region 10 properly concluded the Chukchi and Beaufort Permits would
meet applicable air quality standards and wouldposte a “high and adverse human health or
environmental effect.” Therefore, Region 10 prdpesatisfied its environmental justice
obligation.

Petitioners have not shown that Region 10’s degssto issue the Chukchi and Beaufort
Permits were clearly erroneous or involved an agerof discretion calling for EAB review.
Instead, the record demonstrates that Region Ifraugly scrutinized Shell’s projects and

reasonably applied the governing law to issue pigmeotective air permits.

ARGUMENT

CBD’s ANDAEWC’ sGHG CHALLENGES ARE NOT PROPERLY BEFORE THE BOARD.

CBD and AEWC maintain that Region 10 committed clraor by failing to require the
application of BACT to sources of G@missions. They contend that Region 10 improperly
concluded that greenhouse gases (“GHGS”) are moérdly “subject to regulation” within the
meaning of section 165 of the Clean Air Act. Indmng, they seek to resuscitate issues on
which the Board has already ruledim Re Deseret Power Electric CooperativeSD Appeal
No. 07-03 (EAB, Nov. 13, 2008), 14 E.A.D. ___ D§€seret), while squarely attacking the
outcome of the interpretive “reconsideration” demsthat the Agency made, largely in response
to Deseret. See Reconsideration Rulemaking. Attacking theoRsideration Rulemaking in a
petition for EAB review of a permit runs contragythe regulations governing permit challenges

and is barred by longstanding EAB precedent andClkan Air Act. The Region did no more
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than apply the Agency'’s official regulatory polity determine that COs not yet “subject to
regulation” and that sources of g@herefore could not be subject to BACT in thesdDPS
permits. The Board has no jurisdiction to consiBetitioners’ challenge to that final Agency

determination.

A. In Accordance With the EAB’'s Recommendation, EPA Ha Addressed This
Issue in the Reconsideration Rulemaking, and EAB IfNot Authorized to
Review That Decision.

In Deseret Sierra Club contended that, following the Supre@wurt’'s April 2007
holding that CQ is an air pollutant, COmust be considered a “pollutant subject to regutat
under the Clean Air Act and, as such, subject tcCBAinder section 165 of the Act. As CBD
and AEWC argue here, Sierra Club maintained that W& subject to pre-existing monitoring
and reporting requirements pursuant to sectiond@d2he Clean Air Act Amendments of 1990,
P.L. 101-549, 104 Stat. 2399, 2699 (implemented4byC.F.R. Part 75), and that these
monitoring and reporting requirements rendered &0bject to regulation” for purposes of PSD
requirements, including BACTDeseret slip op. at 28. The Board squarely rejected thaim.

It concluded that EPA has discretion to interpratbject to regulation under [the] Act” and
suggested that this was “an issue of national saogethat all parties would be better served by
addressing it in the context of an action of natime scope rather than in the context of a
specific permit proceeding.d. at 9-10; 63-64. Notably, the Board also statet Region 8
was correct in its “appellate contention” that itgerpretation of “subject to regulation” as

requiring “actual control” of emission of a pollatavas “reasonable’ or ‘permissible’ in light of
the ambiguity identified” in the statutory termigl. at 29.
EPA followed the Board’s suggestion that the Ageshypuld address the issue of the

meaning of “subject to regulation,” at a nationwideel. First, in 2008, EPA issued the Johnson
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Memorandunf setting forth an official interpretation that pdtnts would become subject to
regulation only when they are made subject to &ctmiatrol requirements. Then, in 2009, EPA
granted a petition for reconsideration of the Johnglemorandum, implemented a public notice
and comment process, and ultimately issued a fimakdly applicable decision on that
reconsideration. Ultimately, based on a very safigl administrative record, EPA re-affirmed
the “actual control” standard in the Johnson Memdum and set forth EPA’s view that €O
would be subject to such actual control on Jandag011.

In the Reconsideration Rulemaking, EPA considered aejected commenters’
contentions, now advanced by CBD and AEWC, that G€&came “subject to regulation” (1)
when EPA adopted rules for monitoring and repor@@@ emissions in 1993 or (2) when EPA
approved the Delaware State Implementation Plapm 29, 2008 or other SIP provisions
concerning GHGs or (3) when EPA found on Decembef@09, that C®and other GHGs may
endanger public health or welfare or (4) when iI02&PA issued waivers under Section 209 of
the Clean Air Act to some states to regulate, @D motor vehicles. EPA determined that £O
would first be “subject to regulation” on Januar2@11, when EPA had concluded that its Light
Duty Vehicle Rule’® which establishes standards for greenhouse emssfiom motor vehicles
pursuant to Section 202 of the Clean Air Act, woliéke effect.”

B. CBD and AEWC Challenge EPA’s Reconsideration Rulemng Decision.

In accordance with the Agency’s determination ie tReconsideration Rulemaking,

Region 10 properly concluded that &é€mitting units on Shell’'s OCS source are not sutbje

12SeeMemorandum from Stephen Johnson, EPA AdministyéaoEPA Regional AdministratorRE:
EPA’s Interpretation of Regulations that DetermiPalutants Covered by Federal Prevention of
Significant Deterioration (PSD) Permit PrografDec. 18, 2008) (“Johnson Memorandunsge als&/3
Fed. Reg. 80300 (December 31, 2008) (public natideterpretive memorandum).

3 Light-Duty Vehicle Greenhouse Gas Emission Starglardi Corporate Average Fuel Economy
Standards; Final Rule, 75 Fed. Reg. 25323-2572& (M2010).
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PSD review or its BACT requirement. Neither Petigr contends that Region 10 misinterpreted
the Reconsideration Rulemaking or erred in any gy adhering to the final Agency
determination that, when the permits were issuéd, €&nissions had not yet become subject to
the “actual control” that the Agency requires befanposing BACT on C®sources? Rather,
they seek to challenge the Reconsideration Rulamgatself.

The Agency’s decision on when ¢®&ources will potentially be subject to BACT is now
final agency action subject to review only by th€DCircuit. 42 U.S.C. § 7607(b). CBD’s and
AEWC'’s direct assaults on the Reconsideration Raleng are clearly outside the scope of the
Board’s authority. EAB exercises the authorityedgited to it by the Administrator, 40 C.F.R.
8 124.2(a), and “answers only to the Administratdrthe Agency.”In re Marine Shale
Processors, In¢ 5 E.A.D. 751, 795 (EAB 1995pxff'd, 81 F.3d 1371 (5tiCir. 1996), cert.
denied 519 U.S. 1055 (1997). The EAB does not revieghdinal actions of the Administrator.

There can be no doubt that CBD and AEWC directlgllenge EPA’s Reconsideration
Rulemaking, primarily raising contentions that ER&s already considered and rejected in the
Reconsideration Rulemaking. CBD repeatedly ackadgés its intent to address EPA'’s
Reconsideration Rulemaking, explaining that EPAégision not to require BACT for Shell’s
CO, emissions was based “on its current interpretatibthe phrase ‘subject to regulation’ in
section 165(a)(4)” and that “EPA’s current intetptn of this phrase was developed in the
course of a recent reconsideration proceedingseeCBD Pet. at 2. Indeed, the entirety of

CBD'’s Petition focuses on the purported error @t thgency decision. CBD recites and attacks

4 In addition to challenging the ReconsideratioBEVAC also contends that EPA should have provided a
detailed explanation for why it was not applying@®Rto CQ in its Statement of Basis for the Beaufort
Permit. SeeAEWC Beaufort Pet. at 53. AEWC does not allege the Reconsideration does not dictate
the outcome of Region 10’s decision, only thatRiegion did not explain that result in the Statenudnt
Basis for the permits. As discussafta, this argument is without merit.
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EPA'’s process from the initial 2008 issuance oflblbnson Memorandum interpretation through
the Agency’s reconsideration and affirmation of tlegal interpretation underlying that
memorandum in the April 2010 Reconsideration Rulkenta See generall{CBD Pet. at 15-36;
see also, e.gCBD Pet. at 3-4 (reciting history of EPA’s issaarof the Johnson Memorandum,
the granting of the Petition for Reconsideratiomd @ahe Final Rule, which concludes that £O
becomes subject to regulation as of January 2,,28iidL.arguing that “[t{he Reconsideration thus
adopts and then exacerbates an earlier misreadithg statute, marking the latest in a series of
shifting interpretations that run directly counterthe unambiguous language of the Clean Air
Act.”); CBD Pet. at 14-15 (summarizing its argumasta challenge to EPA’s “interpretation of
CAA sections 165(a)(4) and 169(3)”); CBD Pet. at(3&t the end of EPA’s tortuous path in
redefining section 165 so that g&tationary source regulation could be postponeill ianuary
2011, EPA added yet another precondition to thgulegory duty.”).

AEWC similarly recognizes that its challenge isoals the Reconsideration Rulemaking
Rule. SeeAEWC Beaufort Pet. at 53-58(characterizing Region 10’s basis for not imposing
BACT for CO; and citing to the Reconsideration Rulemaking, thbesceeding to attack the
elements of EPA’s argument in that decision). Nahn CBD’s or AEWC'’s legal arguments
specifically addresses any decision made by théoReg the context of Shell’s permit or claims
that the Region improperly applied the Agency’sigpolon this issue; indeed the Region’s
actions with respect to Shell's permit are baregntioned. See generalf\CBD Pet.; AEWC

Beaufort Pet. at 48-58.

!> Because AEWC’s Beaufort and Chukchi Petitions jpl@virtually identical argumentation on this
point, this section will refer exclusively to the&ufort Petition.
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C. Challenges to the Reconsideration Rulemaking May NdBe Brought in this
Proceeding.

This individual permit proceeding before the Bo@dan inappropriate forum for the
challenges to the Reconsideration Rulemaking tigd @hd AEWC put forward. Because, by
their own admission, CBD and AEWC challenge theeaulyihg regulatory decision-making in
EPA’s Reconsideration Rulemaking, rather than geciic decision unique to Shell’'s permit,
those actions challenge a final agency action stibpereview in the Court of Appeals for the
District of Columbia Circuit.

1. CBD’s and AEWC's challenges are inconsistent witd judicial review
provisions of the statute and the rule.

Challenges to the Reconsideration Rulemaking is poceeding are inconsistent with
the judicial review provision in the Clean Air Aahd the final rule itself. Section 307(b) of the
Act specifies:

A petition for review of action of the Administratom promulgating . . . any other

nationally applicable regulations promulgated, ovalf action taken by the

Administrator under this chapter may be filed omlythe United States Court of

Appeals for the District of Columbia. . . . . Ametition for review under this

subsection shall be filed within sixty days frome tldate notice of such
promulgation, approval, or action appears in theéefF@ Register.

42 U.S.C. § 7607(b)(1). EPA’'s Reconsideration Rufdking expressly confirms thisSee
Reconsideration Rulemaking, 75 Fed. Reg. at 1700823 (Section entitled “Judicial Review,”
which recites “This action is a nationally appli@bnal action under section 307(b) of the Act.
As a result, any legal challenges to this actiorstnibe brought to the United States Court of
Appeals for the District of Columbia Circuit by Jid, 2010.”). Petitioners are in the wrong
forum, seeking Board review of a final agency actiy the Administrator that is reviewable
only by the D.C. Circuit. Indeed, a number of petis have already been filed in the D.C.

Circuit challenging both EPA’s interpretation in ethJohnson Memorandum and the
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Reconsideration Rulemaking.See, e.g. Sierra Club v. EPA No. 09-1018 (D.C. Cir.)
(challenging the Johnson Memorandum and stayedipgrdmpletion of the Reconsideration
Rulemaking) andCoalition for Responsible Regulation v. EPNo. 10-1073 (D.C. Cir.)
(challenging Reconsideration Rulemaking).

2. EAB precedent bars Petitioners’ collateral attackghe Reconsideration
Rulemaking.

EAB precedent makes clear that actions challenfyvad) agency decisions in the guise of
permit challenges are impermissible. The Boardrbpsatedly refused to hear issues raised in
permit appeals that werke factochallenges to a previously-issued agency ruldudneg cases
where the challenges at issue were far less dateatks on a particular rulemaking process than
CBD and AEWC are mounting hereSeeln Re Tondu Energy Company E.A.D. 710, 715
(EAB 2001) (rejecting challenge to a permit appisat effectively attacked the NAAQS for
particulate matter; “In essence, what Ms. Schindlezontesting is the adequacy of the current
NAAQS for particulate matter — Piyl— to protect human health. [{] As we have regigt
stated, permit appeals are not appropriate foratalenging Agency regulations.”Jn re City
of Port St. Joe and Florida Coast Paper C@, E.A.D. 275, 286-87 (EAB 1997) (“[T]o the
extent that Petitioners argue [in their challermg®PDES permit for municipal sewage treatment
plant] that it is ‘inappropriate’ for the [plantp toe classified as a POTW, they are challenging
the validity of the regulations and the policy colesations on which the regulations are based.
A permit appeal proceeding is not the appropriatarh in which to challenge either the validity
of Agency regulations or the policy judgments thatlerlie them.”);In the Matter of Suckla
Farms, Inc. and City of Fort Lupton, Coloradd E.A.D. 686, 698 (EAB 1993) (“[W]e will not
allow this permit appeal to be used as a vehiadedtaterally challenging the distinction drawn

by the UIC program regulations between ‘*hazardeusl ‘nonhazardous’ injection wells. The
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time for any such challenge has long since passedge also In re Woodkiln, Inc7 E.A.D.
254, 269 (EAB 1997) (“[T]he Board has refused twiew final Agency regulations that are
attacked because of their substantive contentleged invalidity, both in the exercise of the
Board’s permit review authority and in the enforegincontext.”); In re B.J. Carney Industries,
Inc, 7 E.AD. 171, 194 (EAB 1997) (noting strong pmegtion against entertaining
constitutional challenges and challenges to validftregulations in the context of a regulatory
enforcement action)jn re Norma J. Echevarria and Frank J. Echevarrid/d/ Echeco
Environmental Services5 E.A.D. 626, 634-36 (EAB 1994) (upholding prasgl officer’s
decision not to hear constitutional challenge tgutation in the context of enforcement
proceeding).

D. Region 10 Clearly Explained Why It Followed the Regnsideration
Rulemaking.

AEWC contends that Region 10 did not adequatelya@xpn the Statements of Basis for
these permits why it decided not to impose BACTC&» emissions sources. However, no party
commented that the Statements of Basis were inatledar the reason that EPA had failed to
explain in them the legal basis for its conclusioat BACT did not apply to C© That claim is
therefore barred. 40 C.F.R. 8§ 124.13. Secondh¢oextent that AEWC argues that EPA
provided no support in general for its decisiomtttlaim is facially incorrect. EPA clearly and
thoughtfully addressed comments that BACT shouldapplied to CQ in its Response to
Comments by explaining that it was applying theigyolreaffirmed in the Reconsideration
Rulemaking that the phrase “subject to regulatimtjuires actual control of emissions of the
pollutant. Chukchi RTC at 132-133. Third, EPA wext required in the Statement of Basis to
analyze in detail the legal support for all the mgrregulatory actions it wouldot be taking in

the Beaufort permit.See, e.g.40 C.F.R. 8§ 124.7 (“EPA shall prepare a stateroéiasis for

22



every draft permit for which a fact sheet under.R.F 124.8 is not prepared. The statement of
basisshall briefly describe the derivation of the coral of the draft permiénd the reasons for
them or, in the case of notices of intent to denyeominate, reasons supporting the tentative
decision. The statement of basis shall be sehe&oapplicant and, on request, to any other
person.”) (emphasis addedulluk I, slip op. at 6 n.3 (“[T]he statement of basisupmosed to

be a brief summary that meets minimum requiremérifBhe statement of basis presents the
Agency’stechnical basis for the terms and conditiafghe proposed permit and also provides
the basic information needed to judge the adeqafthe draft permit and allow informed public
comment.”) (emphasis added).

Furthermore, the public, and AEWC in particulard lzanple opportunity to comment on
the issue of whether BACT should be applied for,@0th with respect to Shell’'s permits,
including both the Chukchi and Beaufort permitsd éoonsistent with the breadth of AEWC'’s
challenge) generally in the context of the Recasrsition Rulemaking proceeding. Here, it was
clear in the Statements of Basis that Region 1Oldvine following Agency policy by not
applying BACT for CQ. AEWC had full opportunity to comment on that idean during the
permit review process. This is precisely the wlag tomment process is intended to work.
Moreover, AEWC had full opportunity to comment oRAs underlying interpretive decision in
the actual Reconsideration Rulemaking proceedifghally, AEWC’s contention that EPA’s
position is “new” ignores the fact that EPA’s pasit has, in fact, been quite consistent dating

back not only to the December 2008 issuance ofldson Memorandum, but, according to
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EPA, for some time beforeSeeJohnson Memorandum, 73 Fed. Reg. 80300 hus, AEWC's
attacks on the adequacy of the Statements of Batsigespect to C@are meritless.

Il. CBD’'s AND AEWC’ s CHALLENGES TO THE RECONSIDERATION RULEMAKING ARE
WITHOUT MERIT.

Even if CBD’s and AEWC’s C@claims could properly be brought before the Board,
they would fail. InDeseretthe Board flatly rejected the notion that theaDléir Act’s “subject
to regulation” language compels the imposition &A@ to CO, based on monitoring and
reporting alone, in the absence of actual contfolemissions, which does not yet exist.
Petitioners do not adduce any basis for the Baardwerse its decision iDeseret

Similarly, CBD and AEWC reprise their argumentsfuted in the Reconsideration
Rulemaking, that a series of other events constitg “real” trigger for applying BACT to GO
The Administrator has carefully considered, andoprty rejected each of these contentions, and
CBD and AEWC offer nothing new to resuscitate thelsans. CBD also adds a new potential
triggering event to their list — the adoption oheaable fuel standards. Congress, however,
expressly provided that those standards would moider greenhouse gases “subject to
regulation.” Finally, CBD and AEWC attack the Rasmleration Rulemaking’'s determination
that the Light Duty Vehicle Rule, which EPA conchad did trigger PSD requirements for
greenhouse gases, did not “take effect” and thexedad not trigger those requirements until
January 2, 2011. Again, the Reconsideration Rutamgaevaluated in detail and specifically
rejected the notion that the Light Duty Vehicle Rtiliggered PSD requirements for greenhouse

gases on an earlier date.

1 To the extent that AEWC argues that EPA’s decigidihe Reconsideration Rulemaking to identify an
“effective date” of January 2011 came as a surptiisg contention directly challenges the
Reconsideration decision, which is not properlyobethe Board.
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A. There Is No Reason for the Board to Reverse its Dison that the Clean Air
Act Does Not Compel EPA to Apply BACT to CQ Now.

The Clean Air Act provides that no major emittinacifity on which construction is
commenced after August 7, 1977 may be construatéeksi the proposed facility is subject to
BACT for each pollutant “subject to regulation” w@rdhe statute. 42 U.S.C. § 7475(a)(4). CBD
and AEWC argue that the plain language of this isioam compels EPA to apply BACT to GO
now, and, indeed, would compel the imposition ofBAfor CG going back as far as 1993,
based on the existence of monitoring and repontgtgiirements for C9O See, e.g.AEWC
Beaufort Pet. at 54; CBD Pet. at 17-19.

As CBD acknowledges, howevesee CBD Pet. at 18, the Board has already squarely
dismissed this contention:

[W]e reject Sierra Club’s contentions that eitier plain meaning of the statutory

phrase ‘subject to regulation’ as used in sectitBt and 169 or the meaning of

the term ‘regulations’ as used in section 821 reg#he Agency’'s authority to

interpret ‘subject to regulation’ for purposes loé tPSD program and compels an

interpretation of the statute that necessarily ireguhat the Permit contain a €O
BACT limit.

Deseretslip op. at 26.See also idat 35. The Board held that EPA had discretiomterpret the
term, that the interpretation EPA offerace( actual control) was “reasonable or permissible,”
and that EPA should consider addressing the irg&fon in the context of an action of
nationwide scope — which EPA then did. Slip o2®&64.

To the extent that CBD seeks to have the Boardtoweits earlier decisiorseeCBD
Pet. at 18 (“Petitioner respectfully suggests that finding is erroneous”), CBD cannot justify
such a reversal. CBD offers no meaningful disiorcbetween the Agency’s action here and
that inDeseret nor any changed circumstances between the tinteeafvo cases, nor even any
variation on the legal argument advanced there tseré that “subject to regulation” means

precisely the same thing as “mentioned anywhetkdrCode of Federal RegulationsCompare
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Deseret slip. op. at 27-28 with CBD Pet. at 18-179.Because neither CBD nor AEWC offers
any basis for overturning the Board’s prior deaisithat holding controls, and CBD’s Petition
and AEWC'’s BACT for CQ claims should be dismissed. The Board’s priorficoration that
the “actual control” test is within EPA’s discratioand that monitoring and reporting
requirements did not compel a conclusion that @@s “subject to regulation” should not be
disturbed'®

B. EPA Reasonably Found that CQ Is Not Currently Subject to Regulation
Under Any Other Provision of the Clean Air Act.

Neither the Clean Air Act nor any other authorityppports CBD’s or AEWC’s arguments
that the various other regulatory provisions thegniify rendered C©"subject to regulation”
when Region 10 issued these permits. As discuabette most of the supposed triggering
events cited by Petitioners were considered amtteg in the Reconsideration Rulemakii@ge

supra at ILA. Shell adopts by reference the legal asialyejecting each of these supposed

7 CBD filed an amicus brief iDeseretin support of Sierra Clulthe entirety of which was devoted to a
discussion of the causes and effects of global waynSee generallrief of Amicus Curia€lhe Center
for Biological Diversity In Support of the Sierrdud’s Petition for Review of P[SD] Permit Number
PSD-0U-0002-04.00 Issued By Region VIII to DesertvBr Electric Cooperative, (filed in re

Deseret PSD Appeal No. 07-03) (January 31, 2008).

18CBD’s and AEWC's petitions argue that because naoinigy and reporting requirements for C€xist
within “regulations” under the Clean Air Act, G “subject to regulation.” CBD'’s textual argunien
mistakes “subject to regulation” for “named in gukation.” AEWC's textual argument similarly misse
the mark. AEWC maintains that because Congressthseword “regulation,” rather than the word
“control,” Congress could not have meant regulatmmean “control.” AEWC Beaufort Pet. at 54.
AEWC'’s argument, however, ignores the fact thatwbed “regulation”"means ‘tontrol.” SeeDeseret
slip op. at 28 (setting forth Permittee Deseretijgl@anation that “regulation” means “control”). The
Board heard and rejected this plain language argum®eseret EPA likewise rejected it in the
Reconsideration Rulemakingee, e.g. EPA Response to Comments on Reconsideration at 40
(explaining that Congress uses the plural worddta&tipns” when it means “regulations”). The argume
remains unpersuasive. Had Congress intended tired8ACT for any substance included in any
individual section of the C.F.R., it could said ‘imiened ina regulation,” or “subject ta regulation,” or
even “subject to regulatigyi or other similar language to denote that it ni¢any particular codified
regulatory provision,” as opposed to the act oftadrdenoted by the word “regulation.”
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triggering events set forth in the ReconsideraRutemaking and in the Response to Comments
in that rulemaking proceeding.

In addition, CBD now advances various argumentanreffort to establish that EPA’s
adoption of the Renewable Fuels Standard in 200®idubtedly” rendered CO'subject to
regulation.” CBD Pet. at 26-28. Congress plainly did not intend that the renewaflel
program established by 42 U.S.C. 8§ 7545(0), or letigms issued by EPA to implement that
program —e.g, EPA’s March 26, 2010 Final Rule on RegulationFokls and Fuel Additives:
Changes to Renewable Fuel Standard Program, 75-eed.14670 (“RFS Regulation”) — would
render CQ “subject to regulation.” Indeed, Congress expyeiseclosed any such possibility.
The Board need look no further than the statutangliage to reject Petitioner CBD’s arguments
on this point. Specifically, 42 U.S.C. § 7545(@) ktates, in pertinent part:

Nothing in this subsectioff, or regulations issued pursuant to this subsection,

shall affect or be construed to affect the regujastatus of carbon dioxide or any

other greenhouse gas, or to expand or limit regofaduthority regarding carbon

dioxide or any other greenhouse gas, for purpotesher provisions (including
section 7475) of this chapter.

42 U.S.C. § 7545(0)(12). Given this provision, E®¥Aecent promulgation of the RFS
Regulation could not have had any effect on thelleggry status of COfor purposes of the

remaining provisions in the Clean Air Att.

19 Of course, to the extent that these arguments mareised in the context of the Reconsideration
Rulemaking notice and comment, they should notdaedas the basis for a collateral attack on the
Reconsideration Rulemaking decision in this protegd

2 Subsection 7545(0) established the renewablesfogram. SeeEnergy Policy Act of 2005, Pub. L.
109-58, 119 Stat. 594, 1067, § 1501 (codified asrated at 42 U.S.C. § 7545(0)).

2L Even if Congress had not so directly spoken ®ifsiue, the RFS Regulation manifestly does not
impose the type of “actual control of emissionshtemplated by EPA as triggering PSD requirements in
the Reconsideration Rulemaking. It is, of couasBiels standard, not an emissions standard, asd th
does not impose direct limitations on the emissmfre pollutant.
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Thus, none of the sundry Agency actions cited bypGiid AEWC imposed the actual
control of emissions required to bring a substamitiein the “subject to regulation” language of
section 165 of the Clean Air Act.

C. EPA’s Determination of When the GHG Vehicle Rule “Takes Effect” For

Purposes of Rendering GHGs “Subject to Regulation’ls Irrelevant to This
Appeal.

CBD and AEWC also seek to challenge EPA’s detertiina in the Reconsideration
Rulemaking Rule that: (i) GHGs will not become “gdt to regulation” under the Clean Air Act
until the Light Duty Vehicle Rule actually “takedfext,” which is no earlier than January 2,
2011; and (ii) the “take effect” date of a regwatimay differ from the stated “effective date” of
the regulation because a rule can be publishedinal form but not require immediate
compliance obligationsSeeCBD Pet. at 32-35; AEWC Beaufort Pet. at 53-5@titlner CBD
further argues that EPA’s determination contradictearlier pronouncements” that GHGs
would become “subject to regulation” under the Astsoon as the Light Duty Vehicle Rule was
promulgated.SeeCBD Pet. at 32-33.

The Board need not consider any of Petitionersumm@nts on these points because
EPA'’s issuance of both the Chukchi and Beaufontnitsrpre-dated its promulgation of the Light
Duty Vehicle Rule. EPA Region 10 issued major seuair permits for exploratory drilling in
the Chukchi and Beaufort Seas on March 31, 2010Agmidl 9, 2010, respectively. And, despite
CBD's arguments to the contrafyEPA did not promulgate the Light Duty Vehicle Ruietil

May 7, 2010.See75 Fed. Reg. 25323-25728 (May 7, 2010).

22 CBD suggests that the GHG Light Vehicle Rule tetflect on April 1, 2010, and it includes a blank
Federal Register citation from that date, as weH &itation to EPA’s web site. But, the April2D10
Federal Register contained no such rule. MoredlierEPA web site cited by CBD contains a linkie t
final rule,which confirms that the rule was not published in he Federal Register until May 7, 2010.
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As explained in more detail belogee infraSection V, there is no requirement for a PSD
permit to ensure compliance with requirements #natnot in effect on the date of the permit’s
issuance. See, e.g.In re Phelps Dodge Corpl0 E.A.D. 460, 478 n. 10 (EAB 2002) (“[T]he
Region’s obligation, as the permit issuer, is tplgppthe CWA statute and implementing
regulations in effect at the time the final perhcision is made[.]’Prairie State Generating
Company slip op. at 85 (“[L]Jong-standing EPA policy statthat the BACT determination is
made on the date that the permit is issuedgg also State of Alabama v. EPA7 F.2d 1101,
1110 (5th Cir. 1977) (“We affirm EPA’s conclusionat the appropriate BPT limitations to be
applied in a permit are those in effect at the tohmitial permit issuancel[.]”). Accordingly, i§
of no consequence to this appeal whether GHGs ketambject to regulation” on the date that
the Light Duty Vehicle Rule was promulgatace( May 7, 2010) or whether they will become
“subject to regulation” at some later date suchvhaen EPA says that rule actually takes effect
(e.g, January 2, 201F} Both of those trigger dates that could arguabhder CQ “subject to
regulation” under the Clean Air Act occurred affi#?A’s issuance of the permits at issue in this
appeal.

Moreover, like the other aspects of the Agency'sdResideration Rulemaking decision,
the question of when the Light Duty Vehicle Rulekgs effect” is not justiciable before the
Board. See suprat I.C. The Board should therefore decline to mersPetitioners’ irrelevant
arguments that, in the Reconsideration RulemaliRA arbitrarily and capriciously chose an

inappropriate effective date for when £fcomes “subject to regulatioft.”

# While there are sound arguments that this datelghme later than January 2, 2011, such argumeets a
beyond the scope of this appeal.

# Petitioners’ arguments regarding the “local” imgact greenhouse gas emissions in the Artic are not
relevant to this proceeding because any impadtsetévrctic region (or anywhere in the world) are
caused by an accumulation over time of global GiH&sions and are not directly traceable to local
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[I. REGION 10 PrROPERLY DEFINED THE OCS SOURCE AND DETERMINED THAT THE
FRONTIER DISCOVERER'S PROPULSION ENGINE AND THE ASSOCIATED VESSELS ARE
NOT PART OF THE OCS SOURCE AND THEREFORE NOT SUBJECT TO BACT.

Region 10 properly concluded that it lacked theharity to impose BACT on sources
that are not part of the OCS source, notablyHtoatier Discovereis propulsion engine and the
associated vessels that will not attach toRiszoverer SeeChukchi RTC at 7, 23. Region 10
correctly applied the governing law in determinitigat the Frontier Discovereris an OCS
source when it is “sufficiently secure and staldecommence exploratory activity at the drill
site.” Chukchi RTC at 16. The Region consequemntftermined that théiscoverets
propulsion engine — operation of which is prohithitey Condition D.1 in both permits while the
Discovereris an OCS source — is not part of the OCS sourRmgion 10 further determined that,
while the supply vessel that will occasionally aektdo theDiscovereris also part of the OCS
source, Chukchi SOB at 21, the associated vedsaismll not attach to th®iscovererwhile it
is an OCS source are neither OCS sources in tiirright nor part of a larger OCS source.
SeeChukchi RTC at 7, 23, 25-27.

AEWC argues that under both the statutory and etgry definitions of OCS source,
Region 10 should have concluded that the associatsdels and thé&rontier Discovels
propulsion engine are part of the OCS source aecktbre subject to BACT. AEWC Beaufort
Pet. at 1G° As discussed below, Earthjustice concedes tleatitiattached associated vessels are

not part of the OCS source, but offers the novebtth that, although EPA lacks the authority to

emissions. Moreover, black carbon is not a regdlatew Source Review pollutarieeChukchi RTC
at 135

% The Beaufort RTC refers to the Chukchi RTC in aesping to comments on this issue of when the
Discovererbecomes an OCS source and whether the assocessely should be included in that
determination.SeeBeaufort RTC at 12-15.

% Because AEWC's Beaufort Petition includes somtiit to this argument not found in the Chukchi
Petition, this section refers exclusively to theaB@rt Petition.
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apply BACT to the associated vessels themselvesausecthey do not qualify as OCS sources,
Region 10 is required to apply BACT to teenissionsfrom those vessels.See generally
Earthjustice Pet. Neither of these seemingly cctinfy theories is consistent with the statutory
and regulatory regime of the Clean Air Act as aggplito the OCS. Region 10’s legal
interpretation of EPA’'s OCS air permitting rules, @plied to Shell’'s projects, is in no sense
clearly erroneous or contrary to the statutory sahereated by Congress and implemented by
EPA. Petitioners have failed to demonstrate theggiéh 10’s decisions on these issues represent
clear error; thus, Region 10’s determinations sthé»el upheld.

A. The Laws Governing OCS Source Definition Are Well-Itablished.

Although the Chukchi and Beaufort Permits are i PSD permits to be issued for
exploration beyond 25 miles of a state’s seawamnthtary, Region 10 made its determinations
as to when th®iscovereris an OCS source and when BACT applies within H-established
statutory and regulatory structure.

1. CAA Section 328

In 1990 Congress established a new regime foreamitting in the OCS when it passed
CAA Section 328. Pub. L. No. 101-549, Title VI§, 801, 104 Stat. 2685, codified at 42 U.S.C.
8 7627. The requirements that this section impasksr based on where the OCS source is
located. Sources within 25 miles of a state’s ssdwboundary are subject to the same
requirements as stationary sources in the CorrespgrOnshore Area. Sources beyond 25
miles of a state’s seaward boundary are subjeceédalations to “control air pollution . . . to
attain and maintain Federal and State ambient @ity standards and to comply with the
provisions of Part C of subchapter | of this chafttee PSD program].” 42 U.S.C. § 7627(a)(1).

Central to the regulatory scheme Congress direEfed to assemble is the statutory

definition of an “Outer Continental Shelf sourceOCS source”):
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[A]ny equipment, activities, or facility which—

(i) emits or which has the potential to emit aimypallutant,

(i) is regulated or authorized under the Outen@ental Shelf Lands Act [43
U.S.C.A. 8 1331 et seq.], and

(ii1) is located on the Outer Continental Shelfioror on waters above the Outer
Continental Shelf.

Such activities include, but are not limited taatpdrm and drill ship exploration,

construction, development, production, processiagg transportation. For

purposes of this subsection, emissions from any &e$ servicing or associated

with an OCS source, including emissions while at thhOCS source or en route

to or from the OCS source within 25 miles of the O6 source, shall be

considered direct emissions from the OCS source.

42 U.S.C. § 7627(a)(4)(C) (emphasis added).

2. Part 55 Regulations

In 1992, EPA implemented Congress’s instructionppymulgating 40 C.F.R. Part 55,

which governs air permitting for OCS sources witBirA’s jurisdiction. As this Board noted in

Kulluk 1, slip op. at 9, the regulations “further defineC® source™ by incorporating the three

elements of the statutory definition (i), (ii), al), and providing that:

This definition shall include vessels only whenyhae: (1) Permanently or
temporarily attached to the seabed and erecteddhemnd used for the purpose of
exploring, developing or producing resources theraf within the meaning of
section 4(a)(1) of OCSLA (43 U.S.C. § 13&iseq), or (2) Physically attached to
an OCS facility, in which case only the stationaogrces aspects of the vessels
will be regulated.

40 C.F.R. 8 55.2. EPA specifically addressed Cesgjs instruction regarding the treatment of
associated vessel emissions by including them & Q€S source’s “potential to emit” for
specific purposes under the regulations, even thdbgse vessels are not part of the OCS
source. The Part 55 definition of “potential envss” states:

Pursuant to section 328 of the Act, emissions fv@ssels servicing or associated

with an OCS source shall be considered direct eamssrom such a source while

at the source, and while enroute to or from thes®uand shall be included in the

“potential to emit” for an OCS source. This defiiom does not alter or affect the
use of this term for any other purpose under 88%56r 55.14 of this part, except
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that vessel emissions must be included in the fa@teto emit” as used in
88 55.13 and 55.14 of this part[.]

40 C.F.R. 8§ 55.2. The term “potential to emit” dawt appear in sections 55.13 or 55.14, but it
is a critical part of the PSD regulations in 40 & F8 52.21, which are incorporated by reference
in section 55.13(d). Under section 52.21, a statip source’s potential to emit determineser
alia, whether that source is subject to various postiohthe program, including major source
PSD review and BACT. For example, generally a s®unust have the potential to emit more
than 250 tons per year to be considered a “majarced subject to the PSD program. 40 C.F.R.
8§ 52.21(b)(1)(i). See also40 C.F.R. §52.21(b)(23)(i) (stating that the tsfggance” of a
source’s emissions is judged based on its potetttieimit). Similarly the regulations instruct
that a BACT review is required only for each pdlut that a major stationary source “would
have the potential to emit in significant amountl0 C.F.R. § 52.21(j)(2). Thus, a source’s
potential to emit determines the applicability afious PSD requirements under section 52.21; it
is part of a threshold determination but createsndependent substantive obligation. Nothing
in the definition of potential to emit or in itsage throughout the PSD regulations indicates that
inclusion of associated vessels’ emissions in arS@0urce’s “potential to emit” somehow
expands the regulatory definition of “OCS sourceClearly, those vessels are separate and apart
from the OCS source or it would not be necessargfingress to have directed the inclusion of
their emissions in the OCS source’s potential td.em

In adopting Part 55, EPA reasonably interpretedgfess’s instruction that associated
vessel emissions be considered “direct emissioristhe OCS source to mean that those
emissions should be included in the OCS sourcdsnpial to emit. As part of the OCS source’s
potential to emit, those emissions could potentiiigger major source permitting and BACT,

but only for the OCS source — not for the associated vessels. As Region 1€dno
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the OCS regulations make clear that, although this®ons from a vessel
servicing an OCS source and within 25 miles of @S source are not
regulated as part of the OCS Source [and not sutgeBACT], emissions
from such vessels are considered to be emissionstiie OCS source and
thus are considered in the ambient air quality ichenalysis and offset
calculations.

Chukchi RTC at 23. To the extent AEWC now chalenhdgPA’s Part 55 regulations, as
discussed in section 11.B.2.b, that challenge may be raised in this forum. To the extent it
challenges Region 10’s interpretation of the retjoms, that interpretation was in no sense
clearly erroneous.

B. Region 10 Properly Applied the Applicable Law WhenDetermining What
Constitutes the OCS Source.

The record demonstrates that Region 10 carefulpliegh the applicable regulatory and
statutory requirements to determine whenRhantier Discoveretbecomes and remains an OCS
source.

1. Region 10 properly determined that tBéscoverefs propulsion engine
and the non-attaching associated vessels are riaifghe OCS source.

In the Chukchi Response to Comments, Region 10igeeva thorough and well-
reasoned explanation of its determination thatRientier Discovererbecomes an OCS source
“from the time the Discoverer is sufficiently seewand stable to commence exploratory activity
at the drill site, which in the case of the Disa@regis a determination made for operational
purposes by the Shell on-site representative amadh isvent that is recorded in the Discoverer’'s
logs.” Chukchi RTC at 16. This determination exids theDiscoverets propulsion engine,
which is not operated after tHeiscovereris stabilized and ready to drill. Region 10 also
determined that the associated vessels which wilbttach to th®iscovererwhen it is an OCS

source are neither part of the OCS source nor telees OCS sourcesSeeChukchi RTC at 23.
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Based upon the comments it received on the pessited in August 2009, Region 10
identified the issue of when tHaiscovererwould become an OCS source as one that needed
more attention and Agency explanation and spetlficaquested comment on the issue in the
Statements of Basis for both permits. Chukchi S®DR0-21; Beaufort SOB at 23-24. After
reviewing and evaluating these arguments, Regiomade its fact-specific determination based
upon EPA’s properly promulgated regulations. Thegpilations define vessels as OCS sources
when they are “[p]Jermanently or temporarily attathe the seabed and erected thereon and used
for the purpose of exploring, developing or prodgcresources therefrom, within the meaning
of section 4(a)(1) of OCSLA (43 U.S.C. § 138tLseq)].]” 40 C.F.R. §55.2. Region 10
explained that it interpreted this definition touére that a vessel “be permanently or temporarily
attached to the seabed and in a position to begloeng, developing or producing resources
from the OCS.” Chukchi RTC at 16.

In making its determination, Region 10 rejecteduargnts from AEWC and Earthjustice
that theFrontier Discoverershould be considered an OCS source when it hasamdyanchor
attached to the seabed (Earthjustice Chukchi Ctrislf, EPA Certified Index, Ex. K-16) or as
soon as it is within 25 miles of a drill site (AEWChukchi Cmts at 10-11, EPA Certified Index,
K-12). Region 10 also rejected all arguments tvate based on the theory that EPA’s
regulatory definition of “OCS source” in 40 C.F.855.2 is inconsistent with Section 328 of the
Clean Air Act and therefore invalid. Chukchi RT€14-12 (rejecting arguments proffered by
Earthjustice and AEWC). Region 10 concluded thathsarguments challenging Agency
regulations adopted in 1992 were untimely and, uissetion 307 of the Clean Air Act, could

only be brought in the U.S. Court of Appeals fag District of Columbia.ld.
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2. AEWC’s Arguments That Region 10 Improperly Idemtifi the OCS
Source in Shell’'s Projects Have No Merit.

AEWC challenges Region 10’s determination of whamDRiscovererbecomes an OCS
source. See generall AEWC Beaufort Pet. at 10-31. AEWC argues firstt ttinis determination
is inconsistent with the regulatory definition dDCS source,” and second, that the regulatory
definition is itself inconsistent with the statuatefinition. Neither argument is persuasive.

a. Region 10 properly applied EPA’s regulations gowegn OCS
sources to Shell’s project.

Expanding on a comment on the Beaufort PefiitEWC now challenges Region 10’s
application of the OCS regulations to Shell's petge AEWC’s internally inconsistent
arguments fail to demonstrate clear error in Re@@s decision-making.

1) Region 10’s determination of when thBiscoverer

becomes an OCS source is consistent with EPA’s
regulations.

In its Petition for Review, AEWC argues that Regib@, in its application of the
regulatory definition of “OCS source,” impermissilslarrowed the definition by “malking] up a
legal requirement that does not exist in the raguid AEWC Beaufort Pet. at 17. The
allegedly “new legal requirement” is the agencystedmination that, as applied to the
operational design of tHerontier Discovererthe vessel is “erected” on the seabed and “used f
the purpose of exploring, developing or produciegources therefrom” when it is “sufficiently
secure and stable to commence exploratory actatitye drill site” as documented by the on-
board Shell representative in the vessel’s logsukChi RTC at 16. AEWC maintains that there

is “no support in the regulatory definition of OG®urce for Region 10’s effort to draw a

2" SeeAEWC Beaufort Cmts at 21 (noting without furthéa®oration that Option 2, in which the
Discovererbecomes an OCS source when it is secure and Sisieleen more restrictive” than the
regulatory definition of OCS source because it iesguboth attachment to the seabed and a declaitio
position).
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distinction between when the drill ship is a ‘shagpid when it is drilling.” AEWC Beaufort Pet.
at 18.

AEWC advocates an interpretation of the regulat@nition of OCS source that would
reduce it to a meaningless truism. AEWC assedt‘the entire purpose for bringing the drill
ship to the OCS is to explore for hydrocarbonsRE\WC Beaufort Pet. at 15) and that “[a]side
from transporting the drill ship through the OC$ oirposes of repair, a majority of the time the
drill ship is in the OCS it is there for the purpasf exploring for or producing hydrocarbons as
authorized under OCSLA.1d. at 18%® In essence, AEWC argues that a drill ship, byitsire,
is used to explore for and produce hydrocarbonswsT if a drill ship is in the OCS, it
automatically meets the third prong of EPA’s retpa definition. Accordingly, AEWC argues
that as soon as th&ontier Discovereris connected in any way to the seabed, by virfusemmg
a drill ship, it meets the regulatory definition@CS source.

Leaving aside the fact that AEWC's interpretatiampletely ignores the term “erected”

in the regulatory definition (which on its own coetg the rejection of AEWC’s theory), its

% AEWC'’s selective quotes from the Chukchi StatenwéBasis, are misleading in implying that Region
10 agrees with this positior5eeAEWC Beaufort Pet. at 15 (citing “EPA RTC” at 23 the proposition
that “EPA does not agree with Shell that the Diszeris not an OCS source until all eight anchees a
attached since available information shows thatDtiseoverer is at that location for the purpose of
exploring, developing, or producing resources”pob review of both Responses to Comments and both
Statements of Basis, it appears that AEWC intendeite the Chukchi Statement of Basis in which
Region 10 explained why its proposed option 2 fbemwtheDiscovererwould be an OCS source was not
“eight anchors down” but instead would be whendtik ship is determined to be “secure and stabla i
position to commence exploratory activity at thidd dite.” Chukchi SOB at 21. In fact, the full
sentence, including the language omitted by AEWIDfioms Region 10’s position that it takes more
than a general intent to explore for hydrocarbdas pome connection of an anchor to the seabed to b
“used” for exploring, developing, and producingaeses:

EPA does not agree with Shell that the Discover@ot an OCS until all eight anchors
are attached, since available information showstti@Discoverer is at that location for
the purpose of exploring, developing, or produgiEgpurcesnd that there are some
circumstances in which the Discoverer can safelywhen secured by fewer than eight
anchors.

Chukchi SOB at 21 (omitted language in italics).
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claim that a drill ship in the OCS automaticallyetsethe third prong of the regulatory definition
of OCS source essentially reads the phrasedfor the purpose of exploring, developing or
producing resources” out of the regulation. Thigpraach violates the basic canon of
interpretation that a decision-making body shoudd adopt an interpretation that renders a
portion of the statute or regulation nultee Duncan v. Walkeb33 U.S. 167, 174 (2001) (“a
statute ought, upon the whole, to be so constriuad if it can be prevented, no clause, sentence,
or word shall be superfluous, void, or insignificgn(quoting Market Co. v. Hoffmanl01 U.S.
112, 115 (1879))Babbitt v. Sweet Home Chapter of Cmtys. for a Géraigon 515 U.S. 687
(1995) (noting “reluctance to treat statutory teamsssurplusage”). As Region 10 recognized, the
regulatory definition of OCS source identifies #arepecific events: a vessel must be (1)
attached to the seabed, (2) erected on the se@)eahd used for exploration, development, or
production of OCS resourcesSee Chukchi RTC at 16. AEWC's interpretation gives no
meaning to the second two requirements of the atigul.

Moreover, as AEWC admits, there are circumstandesnwa drill ship may be in the
OCS when it is not exploring for, developing, oogucing OCS resource§eeAEWC Beaufort
Pet. at 18. AEWC's proposed interpretation of thgulatory definition would capture, for
instance, a drill ship traveling across the OCShaes for repairs or en route to a drill site
outside of U.S. jurisdiction) that was forced t@pran anchor for safety purposes in adverse
weather. SeeChukchi RTC at 15. This would be a far more espam interpretation of the
concept “OCS source” than that envisioned by Casy@nd would result in capricious and
unpredictable regulation of emissions control tetbgy on vessels making short, emergency

stops. Region 10’s determination that Brentier Discovererbecomes an OCS source when it
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is declared secure and stable is a reasonablecapph of the regulatory definition to the
operational design of the vessel.
2) Region 10’s determination that the associated \esze

not part of the OCS source is consistent with apple
law.

Similarly, Region 10’s determination that assodatessels that do not physically attach
to the Discovererare neither part of the OCS source nor OCS sourcéseir own right is a
proper application of governing law. AEWC make® targuments regarding the inclusion of
associated vessels in the OCS source, only onenwhwnakes any reference to the applicable
regulation. First, it argues that the ice breaksrhor handler should be considered part of the
OCS source because, via the anchor line, it wilkdenected to thBiscovererand the seabed.
AEWC Beaufort Pet. at 18-19. Second, it arguesdhgaociated vessels that have no attachment
to theDiscoverershould nevertheless be considered part of the S80&e to be consistent with
alleged policy goals of Congres$d. at 19-22. Neither of these arguments demonsttes
error in the Region’s application of the relevaaw|to determine that the associated vessels are
not part of the OCS source.

EPA’s regulatory definition of OCS source includesssels “only” when they are
“physically attached to an OCS facility,” here, thescoverer 40 C.F.R. 8§ 55.2 (definition of
“OCS source”). Applying this regulation to the oggonal design of Shell’s projects, Region 10
reasonably determined that neither the anchor kamdir any other associated vessels that will
not attach to théiscovererare part of the OCS source. First, the anchodlearcannot be
considered to be attached to an OCS source whisrh@ndling theDiscoverets anchor lines

during the anchoring process. Chukchi SOB at ZF*.With regard to the anchor handling

29 As Region 10 explains:
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after theDiscovererbecomes an OCS source, Region 10 also observeltittleaif any, anchor
handling will occur after théiscovereris secure and stable. Chukchi RTC at 24. It then
analyzed the purpose of the regulatory term “atteaafit” and noted that the preamble to the
regulation analogized vessels “attaching” to theS3©urce to vessels “at docksiddd. at 25,
citing 57 Fed. Reg. 40,792, 40,793-94. ContranABNC’s dismissive claim that only the
“plain language” of the regulation is relevant, E®feference to vessels “at dockside” provides
significant insight into the agency’s intent regagithe application of the regulation, and Region
10 properly considered that information.

By the time EPA promulgated the OCS regulations1892, it had promulgated,
rescinded, and litigated regulations regardingrémilation of vessels “at docksideSee NRDC
v. EPA 725 F.2d 761 (D.C. Cir. 1984). Ultimately, theCD Circuit instructed EPA that the
Agency has the statutory authority to regulate sioms of vessels “at dockside” only to the
extent the emissions are “'stationary source’ eioiss of the [] terminal” that can be properly
attributed to the terminalld. at 771. Thus, EPA’s use of the phrase “in whiakeonly the
stationary sources aspects of the vessels willdgrilated in the OCS regulations strongly
indicates that EPA intended its regulation of vessge Part 55 to be consistent with the D.C.
Circuit’s instruction regarding the limits of theg@ncy’s statutory authority INRDC v. EPA

Region 10 thus reasonably analyzed whether theeatiom between the anchor handler and the

Even if the Discoverer is considered to be an O@fce when it is connected to the
seabed at a drill site by a single anchor, EPA do¢gonsider Icebreaker # 2 to be
“physically attached” to the Discoverer (and thos an “OCS source”) during the time it
is assisting the Discoverer in the anchor settimdjratrieval process at a drill site. . . .
The activities during anchor handling are not giesd to “to fasten, secure or join”
Icebreaker # 2 to the Discoverer or “to connearaadjunct or associated condition or
part” Icebreaker # 2 to the Discoverer, the commaaning of “attached” in this context.
The American Heritage Dictionary of the English gaage 4th ed., (2006). Rather,
Icebreaker # 2 is enabling the attachment of tlse®ierer to the seabed.

Chukchi SOB at 21 n.7.
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Discoverer (when the Discoverer is an OCS source) is sufiityesimilar to that between a
vessel and a dock to determine whether regulatidhat vessel would be within the Agency’s
statutory authority. Region 10 determined thabanection between the anchor handler and the
Discoverer via the Discoverets anchor linesdoes not meet the regulatory definition of
“attachment” because the anchor handler will notdr@nected to thBiscovererwith a purpose
to “prevent or minimize relative movement betwewn vessels.” Chukchi RTC at 25. Region
10’s conclusion is a reasonable application of tbgulation, as properly informed by the
Agency'’s history regulating marine vessel emissions

AEWC also claims that Region 10 erred in furthenadoding that even if the anchor line
connection causes the anchor handler to be “attiidbethe Discoverer the anchor handler is
not properly subject to regulation because it wilt be engaged in stationary source activities.
This claim is similarly flawed. Consistent withetinstruction received from the D.C. Circuit in
NRDC v. EPAthe Agency’s definition of OCS source in 40 C.F§55.2 specifically limits
regulation of vessels attached to an OCS sourcthdo“stationary source[] aspects of the
vessels.” Region 10 interpreted this to mean éngissions from the anchor handler during the
“anchor setting and retrieval process” should retrédgulated because they are not “stationary
source activities.” Chukchi RTC at 25. AEWC quass this conclusion, implying that non-
stationary source activities could somehow impédée stationary source aspects of the vessel.
AEWC does not offer any example of how this migappen, instead simply criticizing Region
10 for making the reasonable determination thahansetting and retrieval — intrinsically a
mobile process — is not a stationary source activity. e Tagulation does not define any
“stationary sources aspects of the vessels,” andadt, the D.C. Circuit instructed that this

should be a fact-specific determinatioNRDC v. EPA725 F.2d at 772. Because anchor setting
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and retrieval requires the anchor handler to be ilmolRegion 10 made a reasonable
determination that such activity does not implicde “stationary source aspects” of the anchor
handler and is not properly subject to regulatispart of the OCS source.

With regard to the associated vessels that willehae physical connection to the
Discoverer AEWC argues that Region 10 erred in excludingrttfi®m the OCS source because
the Region “should have considered: 1) Congresgsnt to regulate associated vessels; 2)
section 328's goals, all of which require Regiont@Gconduct a BACT determination for the
associated fleet; and 3) EPA’s definition of “statiry source” under the PSD prograih.”
AEWC Beaufort Pet. at 19-20. What is conspicuousiysing from this list and from AEWC'’s
argument on this point generally is any referercehte language of the regulation — which
explicitly requires attachment — or any attemptdconcile the plain language of the regulation
with the policy arguments AEWC proffets. AEWC simply makes no argument that Region 10
incorrectly applied the regulation to Shell’'s ogena.  Although this argument is placed in
AEWC'’s “regulatory” section, it amounts to nothimgore than a tardy, improperly venued

challenge to EPA’s OCS regulations and should jeeted as such.

% AEWC argues in this section that EPA’s recentgigleverning emissions from marine vessels
demonstrate that the Agency has the authoritygola¢e marine vesselSeeAEWC Beaufort Pet. at 21-
22. Here, AEWC fundamentally misses the pointgi®e 10 has explained that it lacks the authority
under the OCS regulations and Section 828overn non-stationary marine vessels as pah@CS
source for purposes of the PSD program. Chukcl@ RiT25-27. The Agency’s authority under Title Il

to promulgate regulations governing marine vessetdiile source emissions does nothing to expand the
reach of the PSD program with respect to OCS seurce

3L AEWC’s enthusiasm for a broad “interpretive” auihoon the Region’s part to regulate non-attaching
associated vessels as part of the OCS source fragention of the plain language of the regulaigrof
course, logically inconsistent with its strongiqtte of Region 10’s reasonable use of the preatoltlee
OCS regulations to gain insight on the proper @pgilbn of the term “attached” to the unique fadts o
Shell’s projects.
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b. AEWC'’s challenges to EPA’s regulatory definitionQ€S source
are barred.

As Region 10 explained in its Response to Commehtd|enges to nationally applicable
regulations implementing the Clean Air Act mustrbade in the United States Court of Appeals
for the District of Columbia within 60 days of prafgation of the regulation. Chukchi RTC at
11, citing 42 U.S.C. 8§ 7607(b). Because EPA prgatgd the regulatory definition of “OCS
source” on September 2, 1992, AEWC's claim thatrthe is inconsistent with the regulatién
is untimely as well as being raised in the imprdjoeam. See supraection I.C. As discussed
above with respect to the Agency’s rule regarding tlate upon which GOwill become a
“regulated” pollutant, Petitioners may not bringuéemaking challenge in this forumd. The
Board therefore lacks the authority to hear thalleinge.

C. Excluding unattached vessels from the regulatorfindien of
OCS source is consistent with CAA Section 328.

Even assuming the Board were authorized to con&B®vC’'s argument that the EPA’s
regulatory definition of “OCS source” is inconsistavith CAA Section 328, it is incorrect on
the merits and has been rejected as such by the Cir€uit in Santa Barbara County Air
Pollution Control District v. EPA31 F.3d 1179, 1181 (D.C. Cir. 1994). In thatec&anta
Barbara timely challenged EPA’s OCS regulationgyueny, inter alia, that the Agency’'s
treatment of marine vessels was improper under Ge&tion 328.1d. at 1181. Contrary to
AEWC'’s assertion (AEWC Beaufort Pet. at 28), theecdid involve the treatment of marine

vessels associated with an OCS sour&eeBrief of Petitioner, Santa Barbara County Air

%2 AEWC makes a token effort to characterize thisiargnt as one challenging Region 10’s application
as inconsistent with the statut8eeAEWC Chukchi Pet. at 22-31 (“Region 10 CommitteéaZlLegal
Error By Failing To Apply The Statutory Definitiasf OCS Sourc®r Even Rectify [sic] Its New
Definition Of The OCS Source With The Statutoryiriitedn”). However, the substance of its argument
is merely a repetition of the arguments it madisicomments to Region 10 that the regulationfiisel
invalid and is an attempted rebuttal of Region J@cedural and substantive arguments rejectinggtho
comments.
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Pollution Control District, 1993 WL 13650745 (C.AM@) at 4 (describing the impacts to the
coastal communities from air pollution associatedhwOCS development including from
“support marine vessels associated with oil and daselopmeri} (Attachment C?* In its
decision, the D.C. Circuit upheld EPA’s OCS regolas that exclude non-attached vessels from
the OCS source.

Making many of the same textual and legislativadnis arguments that AEWC now
raises, Santa Barbara argued that EPA’s regulaleiigition of “OCS source” — which excludes
marine vessels associated with the source whiledhein transit — “narrowly” read Section 328.
Santa Barbara maintained that EPA had createdirgctee regulatory definition for a statutory
term that is “nonrestrictive,” and that the legisia history suggested Congress’s intent to
regulate vessels in transitld. at 10. EPA responded that its interpretation wkesrly
reasonable, citing the statute’s specific instarctiegarding treatment of emissions from vessels
in transit, and claiming that “the most reasonalgestruction of the statute’s definition of ‘OCS
source’ is one which excludes marine vessels imsitabecause OCSLA does not provide for
regulation of marine vessels in transit. Brief Réspondent EPA, 1994 WL 16777199
(C.A.D.C.) (Attachment D).

In Santa Barbarathe D.C. Circuit found that Section 328’s treatmehtnarine vessels
is ambiguous. The court then analyzed the agenntespretation that vessels are part of an
OCS source only when they meet the requiremen#0oC.F.R. § 55.2. Applyin@€hevron

deference, the court concluded that EPA’s integhi@t was “a permissible reading of the

33 AEWC appears to base its argument Semtta Barbarads not on point on the phrases “in transit” and
“traveling over the OCS” in the decision. Howe\as,the briefs make apparent, the parties used thos
phrases to distinguish ships attached to the O@&sdand therefore considered part of it) frominear
vessels associated with the OCS source, but noected to it. The case clearly did not involve,
contrary to AEWC'’s contention, marine vessels tliageover the OCS that are completely unrelated to
OCS development.
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statute.” 31 F. 3d at 1181Thus, in addition to being untimely, Petitioneckallenge to EPA’s
definition of “OCS source” is foreclosed by the igidl principle ofstare decisiswhich binds
the only judicial body with authority to hear tlusim, the D.C. Circuit.

The Board’s recent decision Kulluk | alsosupports Region 10’s approach. Kalluk |
the Board held that “treat[ing] the vessels’ attaeht to the seabed as a necessary element in
establishing that a vessel has become an OCS soamnce. . . treat[ing] the subsequent
detachment as returning the drill ship to its #adg a vessel . . . would not only appear to be
permissible, but indeed would appear to be requisethe plain language of the regulatory text.”
Kulluk I, slip op. at 26. AEWC attempts to evade this ilitig authority by noting that the
key issue inKulluk | was whether the drill ships’ emissions at varioudl dites should be
aggregated such that the project’s emissions woeldonsidered “major.” AEWC Beaufort Pet.
at 28-29. This argument is unpersuasive becausengaing when th&ulluk would become an
OCS source subject to the OCS regulations waslangmary step in the Board’s analysis. That
is, before the Board could consider whether thessioms should be aggregated, it had to
determine when the source emitting the emissiorsssubject to the OCS regulations. Thus, the
Board’s holding that the “plain language” of the ®€&gulations “require[s]” the Region to treat
the drill ship as an OCS source only when it iscted to the seabed is controlling authority.
Region 10 properly followed this authority whendgtermined that th®iscovereris an OCS
source only when it is attached to the seabed laaidthe unattached associated vessels, which
will never attach to the OCS source or the seabetineither part of the OCS source nor OCS
sources in their own rightSeeChukchi RTC at 19-22.

AEWC also argues that Region 10’s interpretationg@rmissibly restricts the inclusive

statutory definition” of OCS source as “any [emmitff equipment, activity or facility” on the
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OCS by not including all associated vessels, cilfagsachusetts v. ERA49 U.S. 497 (2007).
AEWC argues that, undéassachusetts v. ERAny statute including the words “includes any”
is unambiguous. AEWC Beaufort Pet. at 27. HoweweMassachusetts v. ER#&e Supreme
Court was reviewing specific languatfe That the Court found the words “any” and “inclatle
to be unambiguous in that context does not meanatlhghrases using those words are also
unambiguous or that the Supreme Court abandonedotigstanding canon of statutory
interpretation that a statute must be interpretedantext. See FDA v. Brown & Williamson
Tobacco Corp 529 U.S. 120, 132 (2000) (“The meaning—or amitygaof certain words or
phrases may only become evident when placed iregbfjt Brown v. Gardner513 U.S. 115,
118 (1994) (“Ambiguity is a creature not of defiartal possibilities but of statutory context.”)
Congress’s use of the “expansive” words “any” amuclude” must be evaluated in
context. Here, that includes Congress’s specifitusory instruction regarding the treatment of
associated vessel emission®., that they be “considered direct emissions frorma MCS
source.” Because Congress limited its definitibri@CS source” with the specific instruction
that emissions for associated vessels should b&d=red direct emissions of the “OCS source,”
it is at least ambiguous whether Congress intenthese vessels to be included in the
“expansive” definition of the OCS source. Indet#te more logical reading of section 328 is

that, if the vessels were included in the OCS smutisere would be no need to separately

% Specifically, the Court was construing this langgra

The term “air pollutant” means any air pollutioreajor combination of such agents,
including any physical, chemical, biological, raattive (including source material,
special nuclear material, and byproduct materighstance or matter which is emitted
into or otherwise enters the ambient air. Sucmtecludes any precursors to the
formation of any air pollutant, to the extent théndinistrator has identified such
precursor or precursors for the particular purgosevhich the term “air pollutant” is
used.

42 U.S.C. § 7602(g) (quoted Massachusetts v. EPB49 U.S. at 558-60).
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instruct that, for some purposes, their emissidmaulsl be considered direct emissions of the
OCS source, because all of their emissions woujgloeof the OCS sourcg.
C. Region 10 Properly Applied the Applicable Law WhenDetermining That

BACT Should Not Be Applied to theDiscoverer’'s Propulsion Engine and the
Associated Vessels.

The record supports Region 10’s determination ti# applicable regulatory and
statutory requirements prohibit application of BA@J the Frontier Discovereis propulsion
engine and the associated vessels because thegtgrart of the OCS source.

1. Region 10 properly concluded that under Part 55CBAcan be applied
only to emitting units on the OCS source.

Under Region 10’s interpretation of Part 55, oniyitting units on the OCS source are
subject to BACT. The Region explained that “[t{|&€S regulations make clear that ... the
emissions from a vessel servicing an OCS sourcendthth 25 miles of the OCS source are not
regulated as part of the OCS source.” Chukchi RT@3. For the reasons discussed above,
Region 10 correctly determined that neither Finentier Discovereis propulsion engine nor the
associated vessels are part of the OCS sourcerefohe under Region 10’s interpretation of

EPA'’s regulations, neither source is subject to BAC

% Finally, AEWC complains that EPA did not individlyarespond to its comment that Region 10’s
determination when thBiscovererbecomes an OCS source should include preconstnuativities.
AEWC is dissatisfied because Region 10 respondédg@omment by referring to its prior response to
arguments claiming the regulatory definition of “©&ource” is inconsistent with the statute. AEWC
Beaufort Pet. at 31 (citing Chukchi RTC at 12).giea 10’s response was appropriate because EPA may
regulate only OCS sources. Activities which talece before th®iscovererbecomes an OCS source
are not subject to EPA’s permitting authority. $hRegion 10 properly construed AEWC'’s argument
that preconstruction activities should be regulaeget another attack on the regulatory definitibn
OCS source and cross-referenced the appropriateeand\ petitioner is not entitled to repeated
responses on the same issue; the agency may groupents as appropriatén re Dominion Energy
Brayton Point, L.L.G.12 E.A.D. 490, 582-583 (EAB 2006) (“[T]he Regismlecision to group related
comments together and provide one unified respfmrsegach issue raised was an efficient technigog, n
an indication of unresponsivenesslitjre NE Hub PartnersL.P., 7 E.A.D. 561, 583 (EAB 1998).
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2. AEWC'’s arguments that BACT should have been appbetie
associated vessels and the Frontier Discoverenjgysion engine
because they are part of the OCS source are witherit.

AEWC does not dispute Region 10’s conclusion thACB applies only to the OCS
source. AEWC contends that Region 10 should hayeosed BACT on théiscoverets
propulsion engine because the OCS source should begn defined to include that engine.
Similarly, AEWC contends that the associated vesd®t will operate within 25 miles of the
Discoverer are properly part of the OCS source, thiedefore are subject to BACT on their
emitting units. As discussed above, Region 10&sweable conclusion that tidscovereis
propulsion engine and the non-attaching vesselsceded with theDiscovererare not part of
the OCS source compelled its rejection of BACTtharse emissions sources.

3. Earthjustice’s arguments that BACT should have leggglied to

the associated vessels irrespective of sourceitiefirare without
merit.

On appeal Earthjustice does not dispute Regiondé€fisition of the OCS source, which
excludes non-attaching associated vessels, bueartat, that themissionsof the associated
vessels are subject to BACT by virtue of the stafutinstruction in the CAA Section 328
definition of OCS source that “[flor purposes ofstisubsection, emissions from any vessel
servicing or associated with an OCS source, inolgi@missions . . . within 25 miles of the OCS
source, shall be considered direct emissions flenQCS source.” 42 U.S.C. § 7627(a)(4)(C).
Earthjustice acknowledges that the associated ease neither OCS sources in their own right
nor part of a larger OCS source. Earthjustice &10. Nevertheless, Earthjustice advocates
that the Board disregard Region 10’s interpretabbfEPA’s Part 55 regulations and interpret
Congress’s instruction that associated vessel ensde considered “direct emissions” of the

OCS source as a vehicle for subjecting marine Vedeefull PSD review. This is a radical
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proposition that runs counter not just to Congresstent in Section 328, but to the entire
structure of the Clean Air Act.

Implicit in EPA’s Part 55 decisions to include esigs from associated vessels in the
related OCS source’s potential to emit, and to ireqaverall compliance with applicable air
guality standards, but not to subject such vesgeBACT, is the premise that BACT, as an
element of the PSD program, (i) applies only torsesi that, by their nature, are subject to the
PSD program (OCS sources offshore or stationarycesuonshore) and (i) applies to the
emissions unit itself, not the emissions. Thisnpse undergirds the concept of BACT as
articulated in the Clean Air Act, in the regulaoimplementing the Act, and in EPA’s guidance
documents on the subject. While the amount ofrgiateemissions from an OCS or stationary
source is used to determine when BACT may apptihdb source, there is no support in the law
for the concept proposed by Earthjustice that @onssfrom a vessel or other mobile source that
by its nature does not qualify for regulation untlee PSD program could render that source
subject to BACT. Further, there is no indicatidmtt Congress intended to change this
fundamental element of the Clean Air Act when gg®d Section 328 and instructed the EPA to
apply the PSD program offshore. Thus, the Regimpgrly and reasonably interpreted 40
C.F.R. Part 55 as prescribing that associated les# are not part of the OCS source are not

subject to BACT.

a. The onshore PSD program applies BACT only to statip
sources.

Every layer of the PSD program, from the Act to tegulation and EPA guidance,
confirms that BACT applies to stationary source s=ioinunits not to “emissions” divorced

from a regulated source.
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i) The structure of the Clean Air Act indicates that
BACT is restricted to stationary sources.

The Clean Air Act makes a broad division betweenbileosources and stationary
sources. Mobile sources, such as motor vehicldsnaarine vessels, are regulated by Title I,
with broadly applicable emissions control technglagd fuel standard§. Stationary sources of
sufficient size are regulated by Title I, which rdates individual permitting and customized
assessments of the best available control techndtoghe given source. 42 U.S.C. § 7475(a).
Notably, the BACT provision does not exist in Title Moreover, there is no provision in the
onshore application of the Clean Air Act that woalzerate to “switch” a mobile source into the
PSD program based simply upon the volume of emmssicemits.

i) The statutory definition and use of BACT indicates
it applies to actual emissions units, not “emissidn

When it created the PSD program, Congress mantiaéedn]o major emitting facility .
.. may be constructed . . . unless -t proposed facility is subject to best available control
technology for each pollutant subject to regulatiorder this chapter emitted from, or which
results from, such facility”. 42 U.S.C. § 7475(ajnphasis added). This language makes clear
that facilities — not emissions — are subject to(HA The statutory definition of “best available
control technology” supports that interpretation:

The term “best available control technology” meansemission limit based on
the maximum degree of reduction of each pollutarjext to regulation under
this chapter emitted from or which results from amgjor emitting facility, which
the permitting authority, on a case-by-case bdsisng into account energy,
environmental and economic impacts and other coggrmineds achievable
for such facility through application of production processes andilabie
methods, systems, and techniques, . . . for cootreach such pollutant.

¥ See, e.g42 U.S.C. § 7547 (EPA authority for nonroad eegistandards); 40 C.F.R. Part 1043
(emissions standards for marine diesel enginesI8@kW — implementing International Convention for
the Prevention of Pollution from Ships (MARPOL) AaVI); 40 C.F.R. Parts 89 and 1042 (standards
for marine diesel engines under 37 kW); 40 C.F&t$94 and 1042 (standards for marine diesel eagin
37 kW and above); 40 C.F.R. Part 80 (diesel fuglilagions).
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42 U.S.C. 8§ 7479(3) (emphasis added). Althoughatheunt of potential emissions is relevant
to determine whether BACT is required, the techgglas applied to the “major emitting
facility.” In turn, Congress defined a “major etmg facility” as a stationary source. 42 U.S.C.
8 7479(1). Thus, in the onshore PSD program, tleen® statutory support for the proposition
that BACT would be applied to a mobile source, ukahg a vessel.

i) The regulatory definition and use of BACT

indicates it applies to emitting devices, not
“emissions.”

When EPA promulgated Part 52, implementing theustey PSD program, it understood
Congress to intend that BACT would be applied ttiehary sources. Section 52.21(j) (the
“control technology review”) provides that “[a] nemajor stationary source shall appligest
available control technology for each regulated N®Rutant thait would have the potential to
emitin significant amounts.” 40 C.F.R. § 52.21(j) f@msis added). This regulation reflects
EPA'’s conclusion that, while BACT applicability ljas on a source’s potential emissions, the
required technology review is applied to the soisreenission unit, not the emissioffs.

iv) EPA’s permitting guidance indicates that BACT

applies to emissions sources on which controls can
lawfully be imposed, not “emissions.”

EPA'’s guidance is even more explicit. The New $euReview Manual states that “[t]he
BACT requirement applies teach individual new or modified affectedmissions unit and

pollutant emitting activityat which a net emissions increase would octur.New Source

37 This explains one of the functions of considersgociated vessel emissions as “direct emissions”
from the OCS source for purposes of calculatingQis source’s potential to emit a given pollutant i
significant amounts. Those additional emissionstrbe included in determining whether the OCS
source needs to implement BACT.

% An “emissions unit” is defined as “any part oftat®nary source that emits or has the potentiahti
any pollutant subject to regulation under the Adiléw Source Review Manual at A.2. The term
“pollutant emitting activity” is not defined in tidanual, but it appears to be based on the comdept
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Review Workshop Manual (DRAFT) (October 1990) (“NeSource Review Manual’ or
“Manual”) at B.4 (emphasis addetf). The Manual further explains that “[eJach new ardified
emissions unit (or logical grouping of new or meatf emissions units) subject to PSD is
required to undergo BACT review.1d. at B.10. It is clearly EPA’s practice to first danine
whether a source, by its nature, is eligible foDR8view {.e., whether a source is a stationary
source potentially subject to PSD review), theredeine whether it is a major source and, if so,
whether its emissions of any pollutant are sigaiftcenough to warrant BACT, and then to apply
BACT to the stationary source.

V) Emissions from mobile sources are incorporated
into PSD review only in a limited manner.

The PSD program’s treatment of secondary emissiadsmobile source emissions in the
onshore context demonstrates how EPA has addressisdions that may be related to, but not
emitted by, a stationary source. Such emissiong lbeaexcluded from the PSD analysis or
included for limited purposes. But in no case d6B# subject the sources of those emissions to
substantive PSD requirements such as BACT.

Secondary emissions are “emissions [that] wouldioes a result of the construction or
operation of a major stationary source or major iffcation, but [that] do not come from the

major stationary source or major modification it$el0 C.F.R. § 52.21(b)(18f. As a general

“primary activity” which is used as a synonym fa@otirce.” Seeid. at A.4. Thus, it does not appear to
include “activities” which are not “sources.”

% While the New Source Review Manual is not bindigency authority, the Board has frequently
affirmed its validity, recently noting that it “hgslided state and federal permitting authoritie® 8D
requirements and policy for many years$i’re Northern Michigan University Ripley HeatingaRt, PSD
Appeal No. 08-02, slip op. at 12 (EAB Feb. 18, 2004 E.AD. __ .

“0 EPA has acknowledged errors of transcription arsnce for later parts of this definition not
relevant to this analysisSeeletter from John Calcagni, Director Air Quality Megement Division, EPA
(Jan. 8, 1990) , EPA New Source Review (NSR) Aretihavailable at
http://www.epa.gov/ttnnsr01/psd1/p5_26.html.
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rule, emissions from mobile sources, such as eaesnot included in secondary emissions, even
if an increase in mobile source emissions can leard as a result of construction of the
stationary source.ld.; see ale New Source Review Manual at A.18. Emissions frsmme
mobile sources — those that are not regulated tlie Tiof the Clean Air Act — are considered
secondary emissions. These emissions are congitterepecified purposes in PSD reviews of
the stationary source with which they will be asstatl,e.g, the impact analyses required by the
PSD program (source impact analysis and additiompct analyses). 40 C.F.R. § 52.21(b)(4),
(k), (0); Manual at A.18. However, in the onshpregram, mobile source emissions, no matter
the quantity, are not subject to BACT, even if udgdd in PSD impact analyses as secondary
emissions. Critically, including secondary emission PSD impact analyses for a stationary
source with which they are associated does nasatback door to subject the sources that emit
those secondary emissions to the full PSD revieaiuding BACT.

b. Section 328 does not change the fundamental coticapt
BACT applies to emissions units, not “emissions.”

Earthjustice argues that because, under Section 88Bsions from vessels associated
with an OCS source are considered “direct emissidram that source, the emissions
themselves are subject to the PSD program, andstiyjsct the vessels to BACT. Earthjustice
Pet. at 9-11. As demonstrated above, this inte&apoa is a radical departure from the way the
PSD program operates onshore. In light of Con{gestated intent that the OCS sources be
subject to the “same” regulation as if they wershme, 42 U.S.C. § 7267(a)(1), Earthjustice’s
argument is tenuous.

When Congress enacted Section 328 in 1990, italidith full knowledge, not only of
its own prior work in creating the PSD program aaduiring that major emitting facilities be

subject to BACT, but with knowledge of EPA’s implentation of that program, including its
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treatment of secondary emissior&ee Lorillard v. PonsA34 U.S. 575, 580 (1978) (“Congress is
presumed to be aware of an administrative or jatioterpretation of a statute and to adopt that
interpretation when it re-enacts a statute witluhisinge.”).

Congress was also aware of the judicially-mandatedtment of dockside emissions
from marine vessels in port. As discussed abov&lRDC v. EPAthe D.C. Circuit examined
the question of treatment of emissions from mawessels while in port. The court determined
that emissions generated from the vessels’ “statiyosource” activities while in port could be
regulated only to the extent they were “stationaoprce’ emissions of the marine terminal”
based upon the Agency’s “control and proximityguations” and properly attributable to the
terminal. The court instructed EPA to conduct la-making addressing those issué§kDC v.
EPA 725 F.2d at 771. Congress is presumed to hase aeare of this important and highly
relevant judicial decision when it passed Secti®8. See Keene Corp. v. United State88 U.

S. 200, 212 (1993) (applying the “presumption t@aingress was aware of [prior] judicial
interpretations and, in effect, adopted them” whiemevised statute)Cannon v. Univ. of
Chicagq 441 U.S. 677, 699 (1979) (“[I]t is not only appriate but also realistic to presume that
Congress was thoroughly familiar with these undguaiportant precedents from this and other
federal courts and that it expected its enactmeriiet interpreted in conformity with them.”).
That EPA believed that associated vessels servirf@GS source have an analogous relationship
to ships at dockside is demonstrated by its inclusf the phrase “in which case only the
stationary sources aspects of the vessels wilebalated” in the OCS regulations. 40 C.F.R.
8§ 55.2. EPA interpreted the D.C. Circuit’s instrag in NRDC v. EPAo0 authorize it to impose
stationary sourceequirements — including BACT — on marine vessaly when the vessel was

attached to the OCS source and the emissions efated to stationary source activitieSee57
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Fed. Reg. 40,792, 40793-94 (Sept. 4, 1992) (PreamobPart 55) (citingNRDC v. EPAfor the
proposition that “[o]nly the vessel's stationaryusme activities may be regulated” and
concluding that Part 55 will therefore “not regelakessels en route to or from an OCS facility as
‘OCS sources,’ nor will it regulate any of the netationary source activities of vessels while at
dockside.”). Region 10 acted consistently withs tapproach when it required BACT analysis
only for emissions units onboard the vessel thatildv@attach to theDiscoverer (the supply
vessel) and only to the stationary source aspécttabvessel.

It is undisputed that Congress intended to “accofantemissions from mobile sources
associated with an OCS source. The question bé#fer&oard is how Congress intended to do
so. EPA has interpreted Congress’s instructiont #ssociated vessel emissions should be
considered “direct emissions” of the OCS sourcemiean that those emissions should be
considered part of the OCS source’s potential td.ein the definition of “potential emissions”
in the OCS regulations, EPA instructs that:

Pursuant to section 328 of the Act, emissions fv@ssels servicing or associated

with an OCS source shall be considered direct aomdgsom such a source while

at the source, and while en route to or from th&@® when within 25 miles of

the source, and shall be included in the “potemndiamit” for an OCS source.

40 C.F.R. 855.2. In light of the operation of tRED program onshore, EPA’s regulatory
approach was reasonable. Had Congress wantedutalgsubject the associated vessels to full
PSD analysis, it would have been obvious for Casgite instruct that suckesselsshould be
treated as OCS sources. Instead, Congress regtiistinstruction to themissiongdrom those
vessels, and did so with the background of the ameslprogram, in which emissions from
associated sources can be attributed to a stayieoarce for purposes of certain elements of the

PSD program without subjecting the non-stationayrees to emissions control requirements.

Where Congress is silent or ambiguous in its megniris more reasonable to take the limited
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interpretation, rather than, as Earthjustice wdwdde this Board do, assuming that by its silence,
Congress intended to turn the PSD program on #@d heits offshore application by, for the first
time, subjecting sources to PSD emissions con&gglirements based not on their nature as a
stationary or OCS source, but by their emissiormal Even assuming the Board had
jurisdiction to review EPA’s adoption of 40 C.F.Rart 55 almost 20 years ago, this radical
proposition is inconsistent with the application tbe PSD program onshore and should be
rejected.

In short, Region 10 correctly concluded that it Wdoproperly account for associated
vessel (mobile source) emissions in Shell’'s prgjeby including them in the~rontier
Discoverers potential to emit, as directed by 40 C.F.R. 58% so doing, it would require Shell
to control those emissions so as to ensure congdianith applicable air quality standards, but
would not subject those vessels to BACT analysis.

V. EPA’S PARTICULATE MATTER DETERMINATIONS ARE PROPER AND ENTITLED TO
DEFERENCE.

AEWC contends that Region 10 “failed to obtain might information on PMs’ to
adequately determine background air quality inateas that will be impacted by emissions from
Shell's operations in the Chukchi and the BeauBsts. AEWC asserts that the Region (1)
violated EPA regulations “that call for collocatesdmpling of PMs from a monitor with an
approved quality assurance project plan to estalideckground levels of the pollutant;” (2)
“failed to calculate or model the amount of secopd@V, s that would be generated by Shell's
operations;” and (3) failed to conduct an adeqWBAET analysis for PMs. AEWC Chukchi
Pet. at 32; AEWC Beaufort Pet. at 32. In additidBWC contends that in issuing the Beaufort
Permit, Region 10 violated requirements for at tidasr months of PMs background data.

AEWC Beaufort Pet. at 32. AEWC's claims are withouerit because they challenge highly
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technical decisions by the Region that were redserand supported by record information, and
which the Region fully explained. For those reasdhe Board should defer to the Region’s
technical determinationsSee City of Attleboroslip op. at 10, 62Peabody W. Coal Cpl12
E.A.D. at 34.
A. Region 10 Did Not Commit Clear Error In Determining that Two Months
Worth of Collocated Sampling of PM.s Ambient Air Quality Data at

Deadhorse Was Sufficient to Validate the Precisioof the PM, s Ambient Air
Quality Data Collected at Wainwright and Badami.

AEWC’s first argument comes down to whether the iBegclearly erred in its
interpretation and application of requirements te@hnical appendix to the EPA regulations that
govern collocated sampling of BM at monitoring stations in a PSD air quality monitg
network. Collocated sampling refers to locating tsampling instruments in close proximity
and comparing the measurements they report. $hasmethod of verifying the precision of the
instrument and the sampling procedure, both atdbation with the collocated sampler and at
other locations in the network using the same egai and procedures. AEWC argues Region
10 technical staff clearly erred by determiningtthpproximately two months of collocated
sampling data was sufficient to verify the preaisa the method, rather than requiring that the
collocated sampling continue for the eight monthqeeduring which background sampling was
being done with the same type of instrument at Waght (for the Chukchi Permit) and for the
four month period of sampling at Badami (for theaBirt Permit). AEWC says Region 10
technical staff also clearly erred by allowing tirganization conducting the collocated sampling
to submit a quality assurance program plan (“QAPfeF)the collocated sampling procedure
during the sampling effort, rather than in advance.

AEWC also contends the Beaufort Permit was notdasea full four months of data,

and therefore is invalid. Significantly, AEWC doegst dispute Region 10’s determination that
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eight months’ and four months’ worth of B monitoring data were sufficient to characterize
background PMjs levels on the North Slope for purposes of, respelgt the Chukchi and
Beaufort Permitd! It should also be noted at the outset that AEV@€sdnot cite any record
evidence that would suggest that it was unreasenéd Region 10 to conclude that the
collocated sampling that Shell’'s contractor conddctn fact verified the precision of the
sampling instrument and procedure. Nor does AEVd{ncthat the PMsdata on which Region
10 relied was not accurate or suffered from insegmtation or procedural deficiencies. Nor does
AEWC offer any evidence that the QAPP was deficienthat, at any time, the collocated
sampling deviated from the QAPP. Thus, AEWC'’s argat is merely a formalistic objection to
Region 10’s interpretation of the Agency’s samplpr@cedures, and does not challenge the
validity of any of the resulting technical detertiions.

1. Region 10 reasonably determined that two montrbdcated sampling
was sufficient to validate network monitoring data.

The PSD rules on which AEWC relies in making thigument require the applicant to

provide “an analysis of ambient air quality in tieea that the major stationary source or major

4 Region 10 explained its conservative rationaladguiring approximately eight months of data far th
lead Chukchi Permit in the Response to Commentlatmpermit by noting that the period during which
data was collected is expected to have the gresgasbnal Pk readings. Chukchi RTC at 102-103
(“During the months from July to October, the lawtrounding the Wainwright monitoring station is
generally free from any ground cover such as snuhiee. Under this environmental condition, EPA
expects the Wainwright station to measure highes fdncentrations during this period than during the
other times of the year because increased humastiastduring the warmer summer months and wind
entrainment are two sources that elevate partegatcentration levels.”). Region 10 further nateat
the Permits prohibit emissions during part of iheetfor which there is no monitoring data (January
through March 5).Id. at 103. Finally, Region 10 concluded that dutimgonly period when the Permit
authorizes activities but for which no data is &aldie (November 1 through December 31), “the area
surrounding the monitoring station is expectedaadvered with ice and snow during this period,
thereby reducing human activity-generated and wimdained fine particulatesId. Indeed, as Region
10 expected, this conservative assumption wasrcoedi by data collected between November 1 and
December 7, 2009, which demonstrated lower levieP\y s than those observed in summer months.
Region 10 reasonably concluded that a “completeagieduate analysis” could be accomplished with
PM, s data gathered between March 6, 2009 and DecemB2&0¥9.
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modification would affect” for pollutants that wilbe emitted in “significant” amounts.
40 C.F.R. 8 52.21(m)(2)(i). This analysis “shalhtain continuous air quality monitoring data
gathered for purposes of determining whether eomssiof that pollutant would cause or
contribute to a violation of the standard or anyxmmum allowable increase.” 40 C.F.R.
§ 52.21(m)(1)(iii)). Generally,
the continuous air quality monitoring data thatreqjuired shall have been
gathered over a period of at least one year anlll Igesent at least the year
preceding receipt of the application, except tiahe Administrator determines
that a complete and adequate analysis can be alisbetpwith monitoring data

gathered over a period shorter than one year (@utorbe less than four months),
the data that is required shall have been gathmredat least that shorter period.

40 C.F.R. 52.21(m)(1)(iv). This requirement applanly to the data which will be used in the
impact analysis, not to the collocated data thdt e used to verify the accuracy of the
monitoring data.

The requirements for collocated data do not haw <lear instructions regarding the
time period that data must be collected. The sglecifies that “[tjhe owner or operator of a
major stationary source or major modification sinadlet the requirements of Appendix B to part
58 of this chapter during the operation of monitgristations for purposes of satisfying
paragraph (m) of this section.” 40 C.F.R. 8§ 521218). Only two provisions of Appendix A to
Part 58 pertain to collocated monitoring:

3.2.5.5. For each PSD monitoring network, one sitist be collocated. A site with the
predicted highest 24-hour pollutant concentratiarstibe selected.

3.2.5.6. The two collocated monitors must be mvith meters of each other and at least
2 meters apart for flow rates greater than 200slitein or at least 1 meter apart
for samplers having flow rates less than 200 liens to preclude airflow
interference. Calibration, sampling, and analysigsitbe the same for both
collocated samplers and the same as for all oimapkers in the network.

The purpose of collocated monitoring is to confirtihrough simultaneous comparative

monitoring at one location in an air quality monmihgyg network, the accuracy of a given
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monitoring device and method of operating the degic as to validate the data obtained by the
same device and method at other stations in theonlet See40 C.F.R. Part 58, Appendix A,
3.2.5.5and 3.2.5.6.

ConocoPhillips Alaska Inc. (“CPAI") took the lead iestablishing a collocated
monitoring station in the latter part of 2009, te bperated on behalf of CPAI and Shell by
AECOM. Seeletter from Bradley Thomas (CPAI) to Herman WoigPA), Aug. 19, 2009
(Attachment E). CPAI explained that it plannedinstall a monitoring station in Deadhorse,
thereby creating a network with locations at Waigiw and Deadhorse (and later Badami). The
stations would use exactly the same equipment (FBM s monitors) and operating procedures
and be operated by the same contractor. Datatiiereecond collocated “station audit monitor”
at Deadhorse would be used to “generate precisidnbas estimates” applicable to determine
the validity of data from each of the three statiold. at 3.

AEWC does not assert that Deadhorse was an inapg®psite for collocated
monitoring in the three-station network or that theation was otherwise contrary to Section
3.2.5.5. Nor does AEWC dispute that the locatioroperation of the Deadhorse collocated
monitors was entirely consistent with section 32.6f Appendix A, or that the “calibration,
sampling and analysis” was not the same for allsaeplers in the network. Beyond these
requirements, neither of the cited provisions inp&pdix A mentions a required duration of
collocated sampling, let alone that it be co-inoid&vith the operation of the air quality
monitoring network for a period of four months, oyear, or any other period of time. The
purpose of collocated sampling is to validate tbeugacy of equipment and methods used in all

stations in an air quality monitoring network. idta means to validate on a one-time basis the
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equipment and methods used in a network, not ttireaously validate air quality data obtained
by all stations in a network.

Region 10 technical staff reasonably concluded thafidation could be and was
accomplished by approximately two months worthalfocated data. Where the equipment and
methods remained the same during the eight moritearopling in the network at Wainwright
and four months at Badami, it was not clear eraosrtéchnical experts to conclude that two
months of collocated data could and did confirmdbdequacy and precision of the Wainwright
and Badami datasets from which ambient air qualitghore at, respectively, Shell’'s Chukchi
and Beaufort leases was inferred.

Region 10 explained in detail its rationale for cloding that the collocated sampling
conducted at Deadhorse provides reliable resuftismt to validate the requisite four months
of data collected at Wainwright and Badami:

Although 40 C.F.R. § 52.21(m)(3) does require thad®SD monitoring station

meet the requirements of Appendix A, 40 C.F.R. 85n)(1)(ii)) and (iv),

which do not reference Appendix A, makes clear tBB¥A has considerable

discretion in determining the extent and duratibmio quality data needed for a

complete and adequate air quality analySRA interprets 40 C.F.R. § 52.21(m)

to provide EPA the discretion in appropriate circunstances to find its

requirements met where the collocated monitoring rqguirement of Appendix

A is met for a sufficient period to determine thatthere is at least four months

of data that, as a whole, is sufficiently accurat@and reliable to provide a

“complete and adequate” analysis, consistent withhe purposes for which
Appendix A is referenced in 40 C.F.R. 8 52.21(m)

Chukchi RTC at 112 (emphasis added). Region 1@ladad that two months’ of collocated
data were sufficient to verify that the monitorietations were providing accurate data for its
analyses.

AEWC suggests that Region 10 technical staff hfferént views on whether collocated
sampling data was required to be collected througtize air quality monitoring effort. They

ascribe to Mr. Herman Wong at Region 10 the follaystatement from an August 2009 e-mail:
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“[M]y interpretation of the regulations [40 C.F.B2.21(m)(1)(iv) and (m)(3)] is that any valid
and useable Py data in a PSD application ambient air quality gsial must be collected
during the period in which there was concurrent aotlocated sampling occurring at a
monitoring state or network station.” AEWC citésstas “E-mail Herman Wong to Christopher
Hall at 3 (Aug. 18, 2009).” AEWC Chukchi Pet. at&®d Ex. 23. However, the e-mail in which
the quoted statement appears is embedded in anl éroma Christopher Hall at Region 10 to
Thomas Damiana at AECOM. The embedded e-mail gsiipn appears to be from Herman
Wong to Dennis Crumpler at EPA’s Research Triamgek, in which Mr. Wong provided his
“thoughts” on an e-mail sent on August 17, 2009,Mry Crumpler to Mr. Wong. It is not
possible to tell whether the language that AEWCtesi@ctually comes from Mr. Crumpler’'s
original text or was inserted by Mr. Wofig.

Whoever the source, on its face, this quoted s&ténioes not suggest that it is anyone’s
opinion that the regulation unambiguously requicesplete overlap between the period of
PM, s data collection and the operation of a collocaachpler, or that validating the network’s
precision could not be accomplished with collocagatpling during some subsidiary period of
time within the PM s data collection effort. Indeed, reading the enéirmail exchange makes it
clear that the regulatory requirement is ambigumgrequires technical interpretation:

3. At Wainwright, valid PMs data collection started on 06 March 2009.

Assuming that the collocated sampling program atudRoe begins by

01 September 2009,

Is the PM s data collected from 06 March 2009 to 30 August®@@ceptable
even though there was no concurrent collocated kagnguring this period?

2 In the email, Mr. Wong states his comment, apgrembedded in Mr. Crumpler’s text, are in color,
but the document included in the Administrative &dadoes not preserve the distinction.
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A strict interpretation would be that the data doeg meet 40 CFR Part
51.21(m)(3) [sic] which links to Appendix A in 40FR Part 58.

A discretionary interpretation would be “yes” prded there are 25 valid samples

pairs between 6 March 2009 and 5 March 2010 (asspurai one year data

collection program).

| agree with the discretionary interpretation. Keeg in mind that this is not a

carte blanc [sic] acceptance of the data from Wainvight. A couple of the 5

subsequent bias measurements could be made at Wainght. And, if there

are other independent reasons to suspect the accusa(bias) or precision of

the data, those concerns would need to be resolved
Id. (bold font in original). The fact that Agencychmical staff had an internal discussion about
divergent interpretations of the collocated sangpliequirement simply confirms that the
regulation is ambiguous. In any event, Mr. Wongesp's to have subsequently agreed with the

“discretionary interpretation” going forward duritige Chukchi permitting process, as did, more

importantly, Region 10’s decision-maképs.

*31n October, after collocated sampling was underwéry,Wong received a report from CPAI that
“we're on our §' day of collocated data collection.” E-mail fromal Thomas to Herman Wong,
October 26, 2009 (AEWC Chukchi Pet. Ex. 19). MioMy responded by indicating that he and
Christopher Hall at Region 10 agreed with the “Creade station location, equipment and operations,”
with no suggestion that the collocated sampling déwough acquired starting in late October, wault

be sufficient to validate the PMair quality data that CPAI's contractor AECOM Hagkn collecting

since March 6. E-mail from Herman Wong to Brad s, Oct. 28, 2009 (AEWC Chukchi Pet. Ex. 19).

On November 17, Mr. Wong provided an informatioguest to Shell representatives specifying
information needed in order for EPA staff to prepamrevised ambient air quality impact analysigliier
Chukchi Permit.SeeE-mail from Herman Wong to Janis Hastings, Noy. 2809 (AEWC Chukchi Pet.
Ex. 20). Among other items, he specified “Twentef(25) days of FEM/FEM data for precision” and
“Twenty-five (25) days of FRM/FEM data for bias,teference to Appendix A’s requirements for
collocated sampling datdd. At the same time, he indicated that Region 10Qldraeed a minimum of
four months of PMs measurements, from July 1 to October 31 “plusoryions of November and
December” that would become available. Clearly, Wiong did not interpret Appendix A to Part 58 to
require collocated samples for the same four mpatfod (plus November and December); rather, what
mattered was to acquire 25 days of collocated @mtacheck on the precision and lack of bias isgho
four months of data
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2. Region 10 reasonably determined that the Qualitgufence Program
Plan for collocated sampling could be approvedraftdiocated sampling
was in progress.

AEWC also claims that, as a matter of law, colledasampling could not go forward
until Region 10 approved the QAPP for the collodasampling activity. AEWC relies on
section 2.1.2 of Appendix A to Part 58, which regsi“every environmental data operation to
have a written and approved QAPP prior to the stdrtthe EDO[Environmental Data
Operation].” 1d.** Region 10 approved the QAPP for the RMampling program on January 5,
2010. But it is clear from the record that Regidh took pains at that time to confirm that
previously acquired data met the QAPP requiremefssthe Region explained:

This permit action is supported by air quality measents from the Wainwright

monitoring station covering the period from NovemBe 2008 to December 7,

2009 (March 6, 2009 to December 7, 2010 with resfe®M, 5). The hourly

measurements have been reviewed, compared to the &ity Assurance

Program Plan (QAPP) and accepted by EPAEPA believes this data meets the
requirements of 40 C.F.R. § 52.21 (m)(2)(iii).

Chukchi RTC at 99 (emphasis added).

There can be no doubt that Region 10 adequateliaieepl its determination of the
validity of the data on ambient R levels used in modeling impacts from Shell's dtigs.
With respect to the Chukchi Permit, Region 10 piedi a comprehensive and detailed

justification for its determination:

* Section 2.1.2 of Appendix A states:

The QAPP is a formal document describing, in sidfitdetail, the quality system that
must be implemented to ensure that the resultsodft werformed will satisfy the stated
objectives. The quality assurance policy of the E€guires every environmental data
operation (EDO) to have a written and approved QAR® to the start of the EDO. It is
the responsibility of the monitoring organizatianatdhere to this policy. The QAPP must
be suitably documented in accordance with EPA requents (reference 3 of this
appendix).
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The QAPP for the Wainwright Near-Term Station,approved by EPA on January 5,
2010, describes monitoring objectives and qualiontol checks to assure proper
operation.

« The PMs BAM [background air] monitors were initially catdted to the tolerance
requirements of the approved QAPP.

* Instrument calibrations of the RMBAM have been performed on a quarterly basis. All
calibrations have passed, thus verifying the properation of the BAM monitors.

» Dalily flow checks have been conducted for each BAwhitor instrument, which helps
confirm instrument accuracy. All instruments haassed these checks.

* Quarterly independent flow check audits are coretlictor each BAM to verify
instrument accuracy. All instruments have passesgelaudits.

 The Wainwright Near-Term Station data set beingedeupon for this permit passed
calibration and/or independent performance audits.

* The data from the Wainwright Near-Term Stationeswmented and is identifiable with
respect to time, site, parameter, scale, and units.

* Log reports are available that record biweekly ba-sispection of the instrumentation
and site.

» Documentation of the traceability of maintenancel @alibration exists in sufficient
detail to allow reconstruction of instrument higtor

Chukchi RTC at 112. These factors, Region 10 cmled, established that the onshore ambient
PM, s data was sufficiently reliable to provide a “coetel and adequate” analysis, consistent
with the purposes for which Appendix A is refereth@e 40 C.F.R. § 52.21(m)ld. (“Based on
the totality of the available information regardipgecision and bias for the BN monitoring
data collected at the Wainwright Near-Term Stasorce March 6, 2009, EPA concludes that

the data meets the requirements of 40 C.F.R. 8L52)2).
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Further, based on its analysis of the data, Refjibatilized a background concentration
of 11.4 pg/m® (which Region 10 called “conservative®) Chukchi SOB at 106. Where an
interpretation is based on a highly technical duationtrol requirement, based on rigorous
technical analysis and yields a very conservatesilt, the Board should not second-guess the
Region. See City of Attleborgslip op. at 62 (in challenge to the Region’s intetation of a
technical document, “the Board gives deference peranit issuer’s determination of issues that
depend heavily upon its technical expertise andeegpce.”) (citingln re EnvotechL.P., 6
E.A.D 260, 284 (EAB 1996)).

3. Region 10 reasonably determined that it had founthw of ambient air
guality data from the Badami station.

With respect to AEWC's contention that EPA did matve four months of Pp4 air
quality data upon which to determine background caiality at Badami and, inferentially,
offshore in the Beaufort Sea, AEWC is again elexpform over substance, failing to identify
any adverse impact as a result of the alleged.erAs Region 10 observed in its Response to
Comments, “EPA regulations allow for as little [as}4 month monitoring period and EPA’s
guality assurance requirements only require a mimnof 80% valid days during a period. . ..
[T]he PM, 5 data set collected at Badami . . . does have &l gtays which constitutes 90% of
the days during a 4-month period.” Beaufort RTC3at Thus, Region 10 had more valid
background air quality data points than were resgliir

Further, in response to any potential issues ml&tethe background value selected,
Region 10 again thoroughly explained its decismmnitilize the highest measured concentration

at Badami of 7.1pg/m® as a “reasonable onshore value to use to reprdssskground

*> The average background concentration of, Pdbserved at Wainwright was 318/n°. Chukchi SOB
at 107, Table 5-10.
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concentrations at Shell's Beaufort offshore projecations.” Beaufort RTC at 35. Region 10
carefully explained why it selected this value @&t of using the higher Wainwright background
data:
Both of these monitoring sites are onshore, ratih@n offshore, and both reflect
the impact of local, onshore sources. The Wainvirgjte is located within a
Native Village and immediately adjacent to unpavedds and the unpaved
airport. The Badami site is located within an indas$ site far from human
habitation and village activities. It is not unegfes that the Wainwright site
would experience higher levels than the Badamiasii@ in fact, the Badami site
provides a more representative background leveloftshore locationsNote,
however, that even if EPA used the Wainwright offsbre background value

of 11.4 pg/m3, the project would still comply with the PM, s NAAQS at the
location of maximum impact

Beaufort RTC at 37 (emphasis added). And as vh#h €hukchi Permit, Region 10 has
documented in great detail how it evaluated thdityuaf the Badami data in accordance with
the applicable QAPP, and tailored the QAPP to tbe Yow ambient levels of P on the
North Slope, to ensure NAAQS compliance. Regiomited that “EPA has worked closely
with AECOM to ensure the adequacy of the Badamiinwiaght and Deadhorse QAPPs and to
put into place quality control requirements forleatonitoring instrument and process that are as
good as or better than that required by regulatioguidance,” that the “QAPPS for Badami,
Wainwright and Deadhorse were reviewed in detad approved by EPA,” and that using the
“AECOM precision and bias equations for the Deadbatata collected through November 28,
2009, . . . EPA has therefore concluded that tleeigion and bias goals are being met for the
primary F[ederal] E[quivalent] M[onitor] and audi[ederal] R[eference] M[onitor] Ppk
monitors in the AECOM monitoring network.” Regi®f concluded:

Data from the collocated samplers at Deadhorse haem submitted to EPA

through December 15, 2009. From a review of the datbmitted, EPA has

determined that the precision and bias goals thr@srember 15, 2009 are being
met. See the January 7, 2010, Deadhorse Qualityr&sse memo."
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Beaufort RTC at 43. Again, EAB does not generatigond-guess detailed interpretations, like
this one, of highly technical quality control remgments, based on rigorous technical analysis.
See City of Attleborcslip op. at 62.

B. Region 10 Did Not Commit Clear Error In Determining that Adequate

Technical Tools Are Not Available to Quantify Formaion of Secondary
PM, s From Shell's Emissions.

AEWC argues that Region 10 “committed clear erronbt calculating or accounting for
the formation of secondary particulate matter assalt of Shell’s operations.” AEWC Chukchi
Pet. at 40; AEWC Beaufort Pet. at ¥9. AEWC contends that the Region should have
considered secondary BMin calculating Shell's potential to emit and inseiring compliance
with the NAAQS.” Id. AEWC'’s basic complaint is that “Region 10 newgalculated or modeled
whether or how secondary BMcould impact air quality and whether Shell coutmbnstrate
compliance with the NAAQS.1d. at 43, 42.

Region 10 fully addressed this issue in its RespomsComments on the Chukchi Permit,
acknowledging the concern about secondary, Plut explaining that “there are, however,
limitations in the tools and models currently amhié to address secondary PMemissions.”
The Region explained that, in its view:

[T]he conservatism built into the modeling assumpsi that were used in

conducting the air impact analysis for this project . mitigate against the

possibility that PM s would cause or contribute to a violation of the N@S. In

addition, EPA also notes that the modeled,RMmission rates for most of the

Discoverer drill ship combustion sources were estad to equal the PM10

emission rates from such sources. This is andthgr of conservatism that

impacts the modeling of PM emissions. Consequently, EPA believes the

cumulative effect of these conservative assumpti@ssadequately accounted for
the possibility of secondary formation of RM

*6 AEWC offers in support of this argument the Dealimn of Megan Williams, Exhibit 14 to AEWC'’s
Chukchi Petition and Exhibit 17 to AEWC’s BeaufBetition. The declaration is not in the record an
Shell has moved to strike it.
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Chukchi RTC at 122. The Page Memorandum, an iateB?A document cited by AEWC,
AEWC Beaufort Pet. at 41, actually confirms thatl$oare not available to calculate or model
guantitatively the impacts of potential secondak,Bformation. The Page Memorandum notes
that “secondary formation of P from emissions of NOx, SOx and other compoundsfro
sources across a large domain will often contritsigmificantly to the total ambient levels of
PM,s” Page Memorandum at 3 (Exhibit 26 to AEWC ChukBlet.). However, as this
memorandum also notes, the tools are not yet dlailbor Region 10 to assess with any
precision the potential impacts of secondary,Rbecause EPA’s approved model for near-field
PM,s impacts, AERMOD, does not account for secondarsné&ion of PMs. Id. at 97 For
this reason, the memorandum advises:

In determining whether such contributions may beadrnant, keep in mind that

peak impacts due to facility primary and second@®: s are not likely to be

well-correlated in space or time and these relatiiggs may vary for different

precursors. We plan to issue separately additigmialance regarding this issue.
Id. at 9.

This is consistent with technical determinations feeth in EPA’s notice of proposed
rulemaking to implement the New Source Review paiogfor PM s, which notes that “EPA has
not approved any models that can reliably prediet kocalized ambient PM impacts of
precursors (e.g., Sand NQ) emitted from individual stationary sources.” Fé&d. Reg. 6827,
6833 (Feb. 11, 2010). EPA there explains thatphetochemical conversion science is not
developed, especially for short distances, suchaatbient air” immediately adjacent to the

Discoverer and directs that evaluations of PMambient impacts from a single source should

focus on direct PMs emissions:

*” And, of course, due to the absence of Arctic affsfmeteorological data, AERMOD was not
available to Shell, which instead utilized the muatre conservative ICS3-PRIME screening
model to predict air quality impacts from its oderas.
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[Flor the present, regional-scale models availatde considering chemical
transformations associated with the impacts of,PMnd its precursors are
designed to account for impacts of multiple source®r relatively wide
distances, and have not been approved by EPA dafit@d permitting purposes.

Thus, in the absence of available modeling todie, Region did not clearly err in its
gualitative assessment that secondary, P®missions would not be significant and that such
emissions were, in any case, already adequatebuated for in Shell’s highly conservative air
impacts model. That is exactly the sort of assessrthe Page Memorandum recommends.
There is no basis for the Board to overturn thieftdly considered technical determinaticBee
City of Attleboro slip op. at 62.

C. Region 10 Did Not Commit Clear Error In Conservatively Assuming For

Purposes of BACT Analysis That All PM Emissions fron Shell’'s Project
Would Be PM,s.

AEWC argues that Region 10 failed to distinguistween PM s and PM, emissions in
its BACT analysis for particulate matter sourcesShell’'s operation. However, as the Region
explained, its assumption that all particulate sragmitted from all emission units on the
Discoverershould be evaluated and regulated as if it were $2Mhich are smaller particles
with potentially more adverse air quality impagss;a conservative assumption.” Chukchi SOB
at 67. Most important, the record confirms th&t Region’s assumption was reasonable:

Throughout the BACT section [of the Statement o§iBpPM, PM s and PMg

emissions will be addressed together for all erarssinits except the incinerator

since it is assumed that essentially all of the &M PM, emissions are also

PM, s emissions, and the control technologies availtdl®M; 5 emissions on the

types of equipment aboard tiescovererwill also effectively control PM and

PMjo.

Id. at 51. Thus, in any case, any control technolbegmed to be BACT for PM, based on the

availability of controls and their effectivenessdarost-effectiveness is necessarily appropriate

for larger forms of particulates. Again, in itsegt to identify a “clear error,” AEWC elevates
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form over substance, offering not a single exangpleow Region 10’s conservative assumption

that treated all particulate emissions as,BRbuld have resulted in an erroneous determination
of what control measures are BACT for RM The Board should defer to Region 10’s technical
determination.See City of Attleboraslip op. at 62.

V. EPA PROPERLY APPLIED THE STANDARDS IN EFFeECT AT THE TIME THE PERMITS
WERE | SSUEDT O SHELL .

AEWC contends that “[b]y failing to require Shesl comply with the new NENAAQS,
EPA committed a clear legal error.” AEWC Chukckit.Pat 60°® AEWC points out that EPA
published the new NONAAQS as a final rule on February 9, 2010 — befilwe Chukchi and
Beaufort Permits were issued — and, according t&V&ERegion 10 was therefore compelled to
require Shell to comply with the new standard.

AEWC'’s contention is wrong because, as Region atest there is no requirement that a
PSD permit ensure compliance with requirementsdbate into effect after the PSD permit has
been issued. Chukchi RTC at 135. As AEWC concé@ésikchi Pet. at 60), the new NO
NAAQS did not take effect until April 12, 2010after both permits had been issued. Primary
National Ambient Air Quality Standards for Nitrogdioxide, 75 Fed. Reg. 6,474 (Feb. 9,
2010)*° Thus, the new NONAAQS is not applicable to either of Shell’s petsni

Applicants for PSD permits must demonstrate thasgions from their facilities will not
cause or contribute to a violation of any “applieddNAAQS. 42 U.S.C. § 7475(a)(3Mn re:
Seminole Electric Cooperative, ln@SD Appeal No. 08-09, slip op. at 5 (EAB, Sepien?22,

2009), 14 E.A.D. ___. EAB decisions have constitydreld that that the date of permit issuance

8 Because the discussion of AEWC’s final three argitsis virtually identical in both petitions, the
remainder of this Response will refer exclusivelyAEWC’s Chukchi Petition.

9 Under the Congressional Review Act, the new stahdauld not have taken effect prior to the passage
of 60 days following publication in the Federal ey, during which period of time Congress could
have determined that the standard would not tafleetedt all. 5 U.S.C. § 801(a)(3).
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is the critical date for measuring applicable leggjuirements.Phelps Dodge Corpl0 E.A.D.

at 478 n. 10 (“[T]he Region’s obligation, as thempk issuer, is to apply the CWA statute and
implementing regulations in effect at the time fimal permit decision is made”Prairie State
Generating Companyglip op. at 85, 13 E.A.D. __ (“[LJong-standin@ k& policy states that the
BACT determination is made on the date that thenias issued.”);see also Alabama v. ERPA
557 F.2d at 1110 (“We affirm EPA's conclusion tlia¢ appropriate BPT limitations to be
applied in a permit are those in effect at the tohmitial permit issuance.”).

The Board has speculated whether it has discréticemand a permit to apply a new
regulatory requirement where the regulation dodsspecifically state it applies retroactively.
Dominion Energy Brayton Point, LLA2 E.A.D. 490, 617 (EAB 2006). Nevertheless,utio
such discretion exist, it is exercised sparinglithwood reasonld. at 616;In re J&L Specialty
Prods. Corp, 5 E.A.D. 31, 66 (EAB 1994). As the Administrattas noted, “to allow permit
limitations and conditions to change according télaating’ standard or guideline during the
pendency of a permit review proceeding would behlgiglisruptive and counterproductive.”
U.S. Pipe & Foundry Co.NPDES Appeal No. 75-4435 (Adm’r 1973ff'd in part, rev'd in
part sub nom. Alabama v. EPB57 F.2d 1101, 1108 (5th Cir. 1977).. This ipeesally true
where, as in this case, the Region wrote and istwe@€hukchi and Beaufort Permits at a time
when the new NAAQS was not effective and, if reweewby Congress, might never have
become effective.

The fact that PSD permits are preconstruction -ogsosed to operational — permits
further supports EPA’s decision not to prospectivagply the then-pending new NQAAQS.
PSD permits, like other preconstruction permits, tgpically issued for “unlimited duration” and

new regulatory requirements are not imposed onsthace via the PSD permit, except in
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connection with a major modification to the soutleat substantially increases emissions or a
reopening for cause. Chukchi RTC at 52-53. Tupgse of PSD permits is to authorize
construction under applicable standards at a momeithe — the date of permit issuance by the
permitting authority — so that construction cangeed with certainty about applicable emissions
limits and controls. The purpose of PSD permitsnad to continuously apply new legal
requirements to a new or modified source as thegibe effective.

Finally, as Region 10 has noted, as the owner ‘@émaporary source” under Title V,
Shell will be required to demonstrate compliancthwiie NQ NAAQS and any applicable NO
increment, as well as any other newly promulgatédARS or PSD increment that is then in
effect, when it applies for a Title V operating et Chukchi RTC at 136. Section 504(e) of the
Act allows EPA to issue a single permit authoriziegissions from similar operations at
multiple temporary locations and provides that §fslch permit can be issued unless it includes
conditions that will assure compliance with all tequirements . .at all authorized locations.
S 42 U.S.C. § 7661(c) (emphasis added); ChukehC at 136. The regulations implementing
the “temporary source” provision include, for puspe of this Title V demonstration, “any
national ambient air quality standard or incrememtithin the meaning of “applicable
requirement.” 40 C.F.R. 8 71.2; Chukchi RTC at.13®wus, Shell will be required to certify in
its Title V application that it is in compliance tWiall applicable requirements in effect at the
time it submits its application. Chukchi RTC at613For this further reason, this is not a case
where the Board should exercise its discretiongplyaa new NAAQS retroactively to pre-
construction permits issued by the Region, whiclmits complied when issued with all

applicable air quality requirements.
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VI. EPA PROPERLY EXCLUDED EMISSIONS POTENTIALLY RESULTING FROM
MALFUNCTION FROM THE DISCOVERER' SPOTENTIAL TO EMIT.

AEWC contends the potential to emit calculationat tbnderlie the permits are not
adequate because they “fail[] to account for ‘theximum capacity’ of Shell's operations in
violation of clear legal requirements.” AEWC Chuk®et. at 62. Specifically, AEWC argues
that Region 10 should have included in its potémtiaamit calculations: “the clean-up of an oil
spill pursuant to Shell's Oil Spill Response Pldng ‘other’ vessels that Shell claims will remain
more than 25 miles away from the drill ship inchuglithe oil tanker, the barge, and shallow
water landing craft; and the drill ship’s propulsiengine.” Id. As to Shell’s oil-response plans,
AEWC suggests that emissions for such a resporesérauntine operations” because, “Shell’s
clean-up operations are well documented and are mfeearsed by the companyltl. at 65.
AEWC argues, citing the Board’s decision limdeck-Elwood, LLCthat Region 10 could not
provide Shell “an automatic exemption for theseesscemissions” because doing so would
violate EPA’s longstanding excess-emissions politg. Finally, AEWC suggests that EPA
failed to “address this [excess emissions] policyeisponding to comments regarding the need to
model the emissions from responding to an oil Spill. at 66.

As required by the PSD and OCS regulations, EPAiredsthat all pollutant-emitting
activities proposed for routine operation were absred in the air quality modeling analysis.
Chukchi RTC at 93. Under the PSD regulations, épbal to emit” means “the maximum
capacity of a stationary source to emit a pollutamder its physical and operational design.”
40 C.F.R. § 52.21(b)(4). The OCS regulations d@efpotential emissions” as “the maximum
emissions of a pollutant from an OCS source opwaga#it its design capacity” and add that
“[pJursuant to section 328 of the Act, emissiongnir vessels servicing or associated with an

OCS source shall be considered direct emissioma Boch a source while at the source, and
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while en route to or from the source when withinni2ites of the source, and shall be included in
the ‘potential to emit’ for an OCS source.” 40 RF8§ 55.2. Emissions from emergency or
upset conditions are generally not considered tardening allowable emissiorfsand therefore
not considered in the air quality impact analysisRSD permits. Chukchi RTC at 93 (citing 40
C.F.R. Part 51, Appendix W, Section 8.12, fn aMdlfunctions which may result in excess
emissions are not considered to be a normal opgrabndition” and “generally should not be
considered in determining allowable emissions.”)

While Shell acknowledges current events being mlayg in the Gulf of Mexico, Region
10 properly excluded from the potential to emitcaétion any emissions from a hypothetical
clean-up of an oil spill. Region 10 concluded tH#here is no information at this time to
suggest that emissions from oil spills and relatsponse activities, a blow out, or shallow gas
hazards would be the result of poor maintenancegless operation, or other preventable
conditions.” Chukchi RTC at 93. While assertihgtt“[b]Jecause an oil spill is such a likely,
and not merely an unforeseeable event, Shell idagimmg an entire ‘oil spill response’ (OSR)
fleet as part of its proposed operations” (Chukehbt. at 63), AEWC cites no evidence that
contradicts the Region’s conclusion. In fact, cantto AEWC’s suggestions, Shell’'s extensive
planning to prevent an oil spill and shallow hazafohdicate just the opposite” of AEWC'’s
suggestion: that such events are unlikely bec&is#l has taken and will continue to take all
appropriate steps to substantially reduce the patdor such a contingency. Chukchi RTC at

93. AEWC'’s novel theory aside, Shell’s planning &m oil-spill response emergency does not

%0 Allowable emissions are calculated “using the mraxn rated capacity of the source (unless the source
is subject to federally enforceable limits whicktriet the operating rate, or hours of operatiarath)
and...[tlhe emissions rate specified as a federalfgreeable permit condition. . ..” 40 C.F.R.

§ 52.21(b)(16).
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turn such an emergency into the “routine operati@mighe project any more than a fire drill
makes a catastrophic fire part of the “routine afiens” of an office building.

In conformity with the OCS regulations, Region ¥0perly excluded from the potential-
to-emit calculation any emissions from the “othessels” AEWC suggests should have been
included because the Region concluded, and theiggermequire, that “[ujnder normal and
routine operations, these vessels are not expéategderate within 25 miles of the Discoverer
while the Discoverer is an OCS source.” ChukchiCRat 95. Chukchi Permit Condition B.8
specifically requires that these ships — the tankarge, and shallow water landing craft —not
come within 25 miles of the Discoverer while iais OCS sourceld. To the extent any of these
vessels move within 25 miles in response to an gem&y — which is clearly not “routine
operations” — EPA will evaluate any such operatowl potentially take enforcement action in
accordance with the excess emissions polidy.

Region 10 properly excluded emissions from Bhigcovere’s propulsion engine because
the propulsion engine will not be operated while Biscovereris an OCS source. Chukchi
RTC at 26-27. As the Region explained, “it is possible to be ‘within 25 miles of an OCS
source,” when thdiscovereris traveling to the drill site and there is not gay OCS source.
Id. at 27. AEWC'’s general statements — that “this easp is not adequate” and “[n]or is the
EPA’s response that it will provide a proper resgmio these emissions when they occur”
(AEWC Chukchi Pet. at 66) — do not challenge EP&pplication of the OCS regulations and
lack the specificity necessary to warrant the Bsacdnsideration.

AEWC is correct that the Region cannot provide atomatic exemption for excess
emissions. But Region 10 hast done so. The requirement to report excess emsssioes not

relieve Shell of its duty to comply with all reqeiments of this permit. Chukchi RTC at 61. Nor
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does the reporting requirement authorize Shell gerate in violation of permit terms and
conditions. Id. Condition A.2 in each permit states that Shelstmomply with all requirements
of the permit and that failure to do so is a vidlatthe Act, subject to enforcement actiolal.
EPA views all excess emissions as violations of&hpplicable emission limitations. “Policy
Regarding Excess Emissions during Malfunctionsit@ta and Shutdown,” Steven A. Herman,
Assistant Administrator for Enforcement and Commta (Sept. 20, 1999) (EPA Ex. B-24).
This policy states that, “[tlhe best assurance #watess emissions will not interfere with
NAAQS attainment, maintenance, or increments isatlmlress excess emissions through
enforcement discretion.Id., Attach., at 2.

The Board’'s decision iilndeck-Elwood, LLCPSD Appeal No. 03-04 (EAB, Sept. 27,
2006) does not alter this conclusion because indase the permitting authorityad provided
Indeck with a “permit [that] could arguably shiegcess emissions arising from poor operation
and maintenance or design.” Slip op. at 76. Sigally, the Board “remand[ed] the permit
conditions that exempt Indeck from complying withod-term emission limits during SSM
[start-up, shutdown, or malfunction] eventdd. Shell's permits provide no exemption fory
excess emissions; all excess emissions will beeleas violations. Chukchi RTC at 61. EPA
has merely concluded that it will address any ex@sissions under its enforcement discretion
approach and has reasonably declined to quangfyybothetical.

VII. EPA PROPERLY DETERMINED THAT IT SATISFIED |ITS ENVIRONMENTAL JUSTICE
OBLIGATION .

EPA’s environmental justice analysis is sufficiemt both substantive and procedural
grounds. Substantively, EPA properly determineat tino high and adverse human health or
environmental effect” exists based upon the denmnatish that the permitted emissions from

these projects would not create a violation of M®AQS. Procedurally, EPA provided
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abundant opportunities for North Slope communitiesparticipate in the decision-making
process for both permits, going beyond the requargsmof 40 C.F.R. Part 124.

AEWC contends that “Region 10 committed clear legabr by not requiring the
completion of an environmental justice analysis tfee Chukchi air permit.” AEWC Chukchi
Pet. at 69; AEWC Beaufort Pet. at 70. AEWC stdtest “North Slope communities have
markedly higher rates of pulmonary disease, hafferdnt genetic predispositions to disease,
and are substantially more vulnerable to morbidityg mortality from air pollution than the
general population in the U.S.” AEWC Chukchi Ret67. Specifically, AEWC argues that that
Region 10 *“failed to require any modeling or castidn of secondary PpM [], any
demonstration of compliance with BMincrements, or compliance with the new NQAAQS.”

Id. at 69. AEWC argues that “EPA’s reliance solelycompliance with the NAAQS to protect
human health” was misplaced and that “EPA needgréeide a new rationale for failing to
conduct an environmental justice analysikl” at 71.

AEWC’s arguments are unfounded because EPA hassfiedtiits substantive
environmental justice obligations by determiningttproject emissions will not exceed NAAQS
and, therefore, no adverse impacts exist. Theshiotd inquiry in an environmental justice
analysis is whether a “high and adverse human healtenvironmental effect” in fact exists.
This inquiry is satisfied by a determination thaaARS will not be exceededbee In re Knauf
Fiber Glass, GMBH9 E.A.D. 1, 17 (EAB 2000) (given finding of nowatse impact based on
conclusion that additional pollutants will not résn exceedance of NAAQS or PSD increment,
the Board need not address objections to numerspsces of Region’s environmental justice
analysis);Kulluk I, slip op. at 67-68 (same). If an agency detersmmthat no high and adverse

human health or environmental effect exists, bas@edNAAQS compliance or otherwise, no
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further analysis is required. EPA’s responsibilityder EO 12898 “to identify[] and address][],
as appropriate, disproportionately high and advhtsaan health or environmental effects,” 59
Fed. Reg. 7629 (Feb. 16, 1994), does not creatdstative right or individual right of action
that supplements established PSD OCS permittinginegents — for example, there is no
separate environmental justice requirement to parfonodeling where EPA had already
determined that no adverse impacts will occ8ee e.g.In re Ash Grove Cement Compardy
E.A.D. 387, 413 (EAB 1997) (“Neither the Executi@der nor EPA’s strategy specifically
requires that quantitative risk assessment, assgopto other means, be used to identify the
potential for disproportionate impacts on minoptypulations.”).

In this case, EPA’s determination — that the emssimits in the permit will control
emissions such that air quality in the region cumgs to attain the applicable health-based
NAAQS — demonstrates that Region 10’s no-advergeats determination is reasonable. EPA
has established that neither the Chukchi nor treut®et project will cause NAAQS levels to be
exceeded. Chukchi SOB at 110 (“All of the modebdperating scenarios for the Discoverer and
its Associated Fleet resulted in predicted totahcemtration impacts, including existing
background data, below the level of the NAAQS."gaBfort SOB at 115 (same).

This ends the analysis because, under this Bogrsedents, a demonstration of
compliance with the NAAQS is sufficient to meet gommental justice responsibilities. The
Board has held that “[tjhe NAAQS are the Agencyanslards, designed to protect human health
and welfare with an adequate margin of safety,” ejdcted precisely the same argument that
AEWC here advanceKulluk I, slip op. at 67-68 (citingtnauf Fiber Glass9 E.A.D. 1 at 16-17
(EAB 2000). On that basis the Board has refuseddaress an argument that EPA should

perform an independent environmental analysis, @htfre agency, relying on NAAQS,
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“determined that no such adverse effects cognizabter the PSD permit program will result
from the issuance of the Permitdd.

Moreover, AEWC’s argument that the NAAQS are nattective of local populations
because of the special sensitivities of North Slmgsedents fundamentally misunderstands the
nature of the NAAQS. The NAAQS protect public lieal with an adequate margin of safety —
by taking into account the health of sensitive papons such as asthmatics, children, and the
elderly. CAA 8§ 109(b)Amer. Lung Ass’'n v. ERAL34 F.3d 388, 389 (1998) (“NAAQS must
protect not only average healthy individuals, bigoa‘'sensitive citizens’ — children, for
example, or people with asthma, emphysema, or atbeditions rendering them particularly
vulnerable to air pollution.”) (citing legislatiigistory’)). Objections to the NAAQS themselves
may be addressed during the NAAQS review procebghnoccurs every few years. 42 U.S.C.
§ 7409(d); Chukchi RTC at 138.

In addition, it should be noted that EPA has satikits procedural obligations regarding
public participation through the public notice asamment process. In its petitions AEWC does

not argue that EPA failed to adequately engageNbegh Slope communities in the permit

*1 The legislative history of section 109 indicatestta primary standard is to be set at “the maximum
permissible ambient air level . . . which will peot the health of any [sensitive] group of the pgafon,”
and that for this purpose “reference should be niaderepresentative sample of persons comprisiag t
sensitive group rather than to a single persomdh & group.” S. Rep. No. 91-1196, 91st Cong.,&skS
10 (1970).

2 AEWC’s citation to EPA’s recently promulgated shiarm NQ standard does not demonstrate that
compliance with the standard in place at the tingepermits were issued would present a speciaheal
issue for local communities. The new short-termxN@ndard was specifically designed to protect
communities near highways, where repeated exposussrt-term high concentrations of Néuld
raise concerns. Primary National Ambient Air QuyaBtandards for Nitrogen Dioxide, 75 Fed. Reg.
6,474, 6,479 (Feb. 9, 2010). In contrast, Shelitgects will be temporary and located far from &oal
communities, thus minimizing the impact of any $herm onshore impacts from NOx. Even
disregarding the legal principle established imipBoard decisions that NAAQS compliance satidfies
requirements of the Executive Order, EPA couldarably determine that the health concerns that
motivated the new N&standard would not warrant additional analysishenNG, emissions from these
projects because of the very different circumstance
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process. SeeAEWC Chukchi Pet. at 67-71; AEWC Beaufort Pet. @72. Moreover, any
arguments that EPA did not meet its public paréitigm obligations are waived because EPA did
not receive comments suggesting EPA has not meeaillirements for public participation in
issuing the January 2010 re-proposed permit. QhuREC at 138-139; Beaufort RTC at 63; 40
C.F.R. § 124.13; 40 C.F.R. § 124.19; EAB Practicanihl at 34)n re City of Phoenix9
E.A.D. 515, 526 (EAB 2000).

Nevertheless, even if such a claim were made, thrthNSlope communities have been
provided full opportunity for involvement in the no@t decision-making process as discussed in
Sections 1 and 6 of the Statements of Basis. ChukOB at 13-15, 119-120; Beaufort SOB at
14-16, 133-34. In an effort to engage the poténtaffected communities at the beginning of
the process, managers of EPA Region 10’s air antdrypaograms conducted early outreach on
air and water permitting in May 2009 in Kotzebued @arrow. Chukchi RTC at 138-139;
Beaufort RTC at 63. Although a lesser effort wobidive been legally adequate, EPA then held
community meetings, public hearings, and conferecaks to specifically solicit input on
environmental justice concerns. Chukchi RTC at; B®aufort RTC at 63. Following these
informal consultations, the public was affordedicebf the proposed permit and an opportunity
to comment in accordance with 40 C.F.R. § 124.16. total, the public had 103 days to
comment on the Chukchi Permit as proposed andageged, and 30 days to comment on the
substantially identical Beaufort Permit.

Finally, the fact that the Agency extended theiahipublic comment period for the
Chukchi Permit, re-proposed that permit and agake@ for comment, as well as provided for
full comment on the Beaufort Permit, and, more ingoatly, that throughout the permitting

process Region developed increasingly stringenmpelimits for emissions from Shell’s
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projects shows that there was adequate communitycipation. See Knauf Fiber Glass

9 E.A.D. 1 at 17 (EAB 2000)n re AES Puerto Rico L.P8 E.A.D. 324, 351-52 (EAB 1999).

CONCLUSION

EPA conducted thorough and exhaustive analyseshefl’S exploratory operations

before approving these permits. The record suppg®egion 10's well-articulated rationales for

issuing these permits. The Petitioners have fdibledemonstrate a clear error in the Region’s

decision to issue the Chukchi and Beaufort Permitserefore EAB should deny the Petitions

for Review.

DATED this 7th day of June 2010.
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